CITY OF NEW BEDFORD
JONATHAN F, MITCHELL, MAYOR

July 13,2023

Council President Linda Morad _
And Honorable Members of the New Bedford City Council
New Bedford City Hall

133 William Street

New Bedford, MA 02740

RE: Zeiterion Lease
Dear Council President Morad and Members of the City Council:

I am submitting to you for your consideration and approval, a proposed 99-year lease relative to
the Zeiterion Theater property located at 684 Purchase Street in New Bedford. Asyou know, a
Home Rule Petition was previously submitted to the Legislature for approval since the lease
exceeds 30 years. That approval has been granted by the Legislature.

As you may also be aware, the financing for the lessee to perform the proposed rehabilitation and
improvements to the Zeiterion is relatively complicated and involves both Federal and
Massachusetts historic rehabilitation tax credits as well as funding of the project by a private tax
credit investor, the public and other grants, :

Therefore, the proposed lease, although in substantially final form, remains a draft subject to
review by the tax credit investor and a determination as to whether or not the lessee will enter
into a master lease between the lessee as landlord and a to be named entity, as tenant. The matter
is being submitted to the Council at this time so that it may be forwarded by the Council, at the
Council’s discretion, to any appropriate subcommittees of the Council where a {inal version of
the lease will be provided by Solicitors prior to consideration by the subcommittee(s) and {ull
Council.

Thank you for your consideration in this mater.

CITY HALL * 133 WILLIAM STREET * NEW BEDFORD, MA 02740 « TEL: (508) 979-1410 +» FAX: (508) 991-6189




CITY OF NEW BEDFORD

CITY COUNCIL
July 20, 2023

ORDERED, that the Mayor of the City of New Bedford is authorized, in accord with
Chapter 98 of the Acts of 2019, to enter into a ninety-nine (99) year lease relative to the
property located at 684 Purchase Street, New Bedford, upon the terms set forth in the

lease attached.




CITY OF NEW BEDFORD
LEASE AGREEMENT - ZEITERION THEATER

THIS LEASE AGREEMENT (this “Lease™) is entered into on this day of

, 2023 (the “Effective Date”), by and between the CITY OF NEW
BEDFORD (the “City™), a Massachusetts municipality duly chartered under Massachusetts
General Laws Chapter 43 § 1, et seq., acting by and through its City Council and Mayor, and
[ZEITERION LLC] (“Lessee™), a Massachusetts limited liability company, with an address c/o
Zeiterion Theatre, Inc., 684 Purchase Street, New Bedford, Massachusetts 02740. The City and
Lessee are hereinafter referred to together as the “Parties” an th Lessee is referred to as

WHEREAS, the City owns a parcel of land locate
in New Bedford, Bristol County, identified on City of New
containing 33,000 square feet, more or less, which is improy
operated as a performing arts theater known as the Zelteno )
“Theater™), which contams al 226-seat theatre, con

3] od and valuable consideration, the receipt and sufficiency
of which is hereby ackn , the parties agree as follows:
SECTION 1 - PREMISES

1.1 THE PREMISES. The City leases to Lessee, and Lessee leases from the City, the
Property, including, without limitation, the Theater, all walkways, pathways, parking areas and
access ways serving the Premises, together with any and all easements, rights, privileges,
licenses, covenants and other matters that benefit or burden the Property (collectively, the
“Premises™).
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1.2 CONDITION OF PREMISES. The Premises are delivered to Lessee, and Lessee
accepts the Premises, in their present condition, “AS IS,” it being agreed that Lessee has had an
opportunity to examine and inspect the Premises, and accepts the Premises without any
representation or warranty of any kind or nature, express or implied, in fact or by law, on the part
of the City and without recourse to the City. The City shall have no obligation to do any work
on or make any alterations and/or improvements to or with respect to the Premises or the
condition thereof, except as otherwise expressly provided for in this Agreement.

1.3 CITY'S ACCESS. The City and/or its agents may, upon giving prior notice
thereof to Lessee and without interfering with Lessee’s 0perat10nsﬁ,‘ enter the Premises from time
to time to inspect the Prermses to undertake any work requlr d unc

Standards (defined below), if applicable), to abate any vid] il
purpose of exercising any other rights reserved to the Ci
not interfere unreasonably with Lessee’s use and quiet en_]oy
shall give Lessee a minimum of twenty-four (24) hours’ notj
notlce, provnded however that the City may enter the Prem;ij'

2.1 TERM OF LEASE. T \rm ) thasf nety-nine (99) years from
the Effective Date (unless sooner t ithithis Lease, and subject to the
provisions of Section 2.8, the “Terin’ :
Period, the Consh'uction*Perlod and | ach “Lease Year” shall be a twelve-

e and on each anniversary thereof during the

OD. The Permitting Period will begin on the
arliest of: (a) the date on which Lessee has: (i) obtained

perrmts approy and licenses from federal, state and local authorities that
IVenient to enab : see to undertake the Project, mc[udmg, without

pursuant to a final court order without further appeal, and (ii) closed on financing in an amount
sufficient in the reasonabl gment of Lessee to pay for the cost of the Project, which financing
may include, but is not limited to, federal historic rehabilitation tax credits authorized under
Section 47 of the Internal Revenue Code of 1986, as amended (the “Code™), and Massachusetts
historic rehabilitation tax credits authorized under M.G.L. c. 63, Sec. 38R et. seq. (the
“Financing™); and (b) five (5) years from the Effective Date (including any Extension Period
(defined in Section 2.5), if permitted, the “Permitting/Financing Period™). The City agrees to
cooperate in any reasonable manner in connection with the making of applications for any such
Permits, all at Lessee’s cost, but Lessee acknowledges that the City has no control over and
cannot guarantee that Permits required from municipal boards or officers within their statutory or
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regulatory authority will be granted or fees waived. Lessee shall inform the City promptly of the
receipt of the Permits and Financing.

2.3 CONSTRUCTION PERIOD. The Construction Period shall commence at the
expiration of the Permitting/Financing Period or the date on which Lessee has obtained the
Permits and the Financing, and terminate on the earlier of the date on which: (a) the Project has
been substantially completed, as evidenced by the issuance of a certificate of occupancy for the
Project, and (b) three (3) years from the expiration of the Permitting/Financing Period (including
any Extension Period (defined in Section 2.5), if permitted, the “Construction Period™).

24  OPERATIONS PERIOD. The Operations Period
to occur of expiration of the Construction Period and cont1 i€

“Operations Period™).

commence upon the earlier

2.5  EXTENSIONS. Lessee agrees to use good
Permits and the Financing within the Permitting/Financing
the Project within the Construction Period. Lessee may ex
and/or the Construction Period for a period of one ()
prov1ded that (a) Lessee requests the same in writj
days prior to the expiration of the applicable per
beyond any apphcable cure period, (c) Lessee h

Ktyv"’(@O)—d /perxod !
‘ d, conditioned, or withheld.

the Permits and/or the Financing
and Lessee shall each have the right to terminate
the ¢ this Lease, Lessee shall remove its personal

re the Premisé%, ; jore,particularly in Section 12.4. Further, Lessee
Lessee’s sole cost nd execute and deliver to the City any
r other documents reasonably necessary to evidence the
accordance with this Section 2.6 shall not release either
Party from any obligations ansmg i0t/t0 the effective date of such termination, but neither Party
shall have the obli ‘to perform.any obligations hereunder which, but for such termination,
would have arisen aft date of such termination.

2.7  REDUCTION/OF TERM. In the event that Lessee is unable to obtain the Permits
and/or Financing within the time set forth in this Section 2, and neither the City nor Lessee has
elected to terminate this Lease as provided in Section 2.6, the Term of this Lease shall be reduced
and expire fifieen (15) years from the Effective Date, or such other period of time as agreed to by
the Parties, in each Party’s discretion.

2.8  STATUS UPDATES. Lessee shall provide the City with written status of the
Permits and Financing once every three (3) months from the Effective Date until the
commencement of the Construction Period, and shall meet with the City at such times as the City
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may reasonably request, to update the City of the specific steps taken by Lessee to obtain the
Financing and shall provide such other information as the City may reasonably request.

SECTION 3 — RENT; UTILITIES

3.1  BASE RENT. Lessee agrees to pay the City base rent in the amount of One Dollar
($1.00) for the Term of this Lease, to be paid on the commencement of the Operations Period
(the “Base Rent™).

3.2 INSTALLATION QF UTILITIES. Lessee acknowi\d es that the Clty shall have
no obligation under this Lease to provide or pay for any facl‘ |
kind to the Premises whatsoever during the Term of this ’
providing and paying for any additional utilities and/or eq
of the Premises, and installing, maintaining, repairing, and/o
installs any addltmnal utilities and/or makes any caplta! or
accommodate any utilities, Lessee shall obtain the prior writt
install the same in conformity with plans and specificati
the City, in accordance with the terms of Section g{ﬁ not t nreasonably
withheld, and all costs incurred in connectlon ther iéluding install3ti68); maintenance and

K%

ay need for its use
Before Lessee

3.3  UTILITY CHARGES. Cémencir j 'e-Date, Lessee shall pay or
shall cause to be paid, as Additiona : ili vider, all charges, fees and
other payments to be made, howevéj y services furnished to or used at
the Premlses, 1nclud1ngﬂw1thout limital ity, gas, heat, steam, air

ils ik hone, 1nternet and other utilities and/or services

ommerocing on the Effective Date, Lessee shall pay any
taxes, special assessments, duties, fees or charges,
assessment, whether general or special, ordinary or
d nature, including governmental or other impositions,
y federal, state, local, or any other public authority during

Lessee’s use and/or ope reof, and/or Lessee’s personal property located on the Premises,
including the Utility Chargé on or before the same shall be due (including any other sums to be
paid by Lessee under this Lease, “Additional Rent™). Lessee shall pay the Additional Rent
directly to the charging authority, as provided below. The Base Rent and the Additional Rent are
referred to, together, as the “Rent.”

3.5 GENERAL RENT PROVISIONS. Rent shall be payable by Lessee to the City
without counterclaim, notice, demand, abatement or offset. All Rent and other payments
required to be made by Lessee to the City under this Lease shall be paid by check made payable
to the “City of New Bedford” and delivered to the City at the address set forth above, or at such
other place as the City may from time to time direct by written notice to Lessee, provided,
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however, that any- Additional Rent, including any Utility Charges, that are charged directly to
Lessee shall be paid by Lessee directly to the authority, agency, party or entity charging such
amounts, so long as Lessee makes such payment on or before the date such payment is due, and
provides the City with proof of payment promptly upon request.

3.6  INTEREST. All payments becoming due under this Lease and not paid when due
shall bear interest from the applicable due date until received by the City at an annual rate equal
to the prime rate of interest charged from time to time by Bank of America or its successor.

3.7 TRIPLENET LEASE. Lessee acknowledges and agrees that this is a triple net
lease, and that all costs, expenses, liabilities and obhgatlons of any kind relating to the Premises,
ineluding, without limitation all construction, alterations, ' lrs, restoration,
reconstruction and replacements of the Theater, which ma

due during the Term

hereof, shall be paid by Lessee at Lessee’s sole cost and é of Rent shall be
absolutely net to the City, so that this Lease shall yield to the!Cify t | erein specified
each year during the Term of this Agreement free of any tax “harges i-iﬁpositions
or deductions of any kind charged, assessed or imposed on o y i

shall not be expected or required to pay any such char, it ! osition, or furmsh

4.1

plans a.nd specifications specify
such other items as the City'may reasonably request and specifically describe all proposed
Alterations and include a construction schedule, and obtain the City’s approval of Lessee’s plans
for such Alterations at least forty-five (45) days prior to undertaking the same. Lessee agrees to
address reasonable safety and aesthetics issues raised by the City, provided that the Alterations
shall comply with the Standards for Rehabilitation established by the Secretary of the Interior set
forth at 36 C.F.R. 67.7 (the “Secretary’s Standards™) and the City acknowledges and agrees that
any aesthetics issues raised by the City may not be accepted if such requested changes do not
comply with the Secretary’s Standards, to be determined by the Lessee’s historic consultant
(which consultant shall be reasonably acceptable to the City). If the City fails to disapprove the
plans within said forty-five (45) day period, said plans for the Alterations shall be deemed to be
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approved, provided that the deemed-approved provision is expressly set forth in the notice to the
City. The plans and specifications, as approved by the City and or deemed approved, are
referred to as the “Approved Plans”. The review and approval by the City under this Lease shall
be in addition to any other approvals required under all applicable federal, state and local laws,
rules and regulations. Lessee agrees to reimburse the City for reasonable fees and costs incurred
by the City in reviewing such Approved Plans and ensuring that all Alterations are made in
material compliance with the Approved Plans, provided that the City submits to Lessee invoices
showing such costs.

4.3  HISTORIC REHABILITATION. The City acknowledges that Lessee is seeking
federal historic rehabilitation tax credits and Massachusetts histo i@ abilitation tax credits
(together, the “Credits™) and the City agrees to use reasonabl e iply with the
requirements of the Credits, at Lessee’s sole cost and ex % ns to the Premises,
including, without, the Project, shall be performed in com:
and will qualify for the Credits available in connection wi
Credits will provide an important economic benefit to Lesseg
Premises must be performed with great care to comply with the Se
only be performed after consultation with and approv; essee’g\h tori

repair, at its sole cost and expense,a
thereon arising out of orcax
representatives, ¢
Lessee, the “Léss

omission of:liessee or its employees, agents,
itees and others acting by or through Lessee (with

rovisions of Sections 9 and 10 hereof,

[TH LAWS. Lessee shall procure all necessary permits before
undertakmg any Alteratio He Premises and shall cause all such work to be performed in a
good and first-class workmanlike manner and in accordance with the requirements of insurers,
employing new materials of good quality and shall defend, hold harmless, exonerate and
indemnify the City from all injury, loss or damage to any person or property occasioned by such
work, Lessee shall at all times comply with any and all applicable federal, state, and/or local
laws, codes, ordinances, rules and regulations, including, without limitation, the Environmental
Laws (defined below), Massachusetts public bidding laws, if applicable, any rules and
regulations of the Board of Fire Underwriters, or any other body hereafier constituted exercising
similar functions, and governing insurance rating bureaus (collectively, the “Applicable Laws™).
Lessee agrees to employ responsible contractors for such Alterations and shall cause such
contractors to carry the insurance required under Section 10 and agrees to submit certificates
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evidencing such coverage to the City prior to the commencement of and during the continuance
of any such work.

4.7 PERFORMANCE AND PAYMENT BONDS. Prior to the commencement of any
Alterations, Lessee shall, at the City’s request, provide the City with copies of a performance and
a labor and materials payment bond provided by Lessee’s contractor, in the amount of 100% of
the value of the contract, ensuring the completion of the work and payment for labor and
materials, which bonds shall name Lessee and the City as co-obligees under said bond (the
“Bond™), which Bond may also name any or all Financing Parties.

48

y mechanic’s liens,
to Lessee or

LIENS AND ENCUMBRANCES Lessee shall not:

released of record without cost to the City within thirty (30)‘"
filing of same. All materialmen, contractors, artisans, mech

supplies or equipment with respect to any portion o
that they must look excluswely to Lessee to obtain/

4.9
the Premises; however, the City a
for federal and statg income:t

htle fo depreciation and any Credits
ill not claim tax credits, depreciation or any other

ssee during the Term of this Lease, but will become the
xpiration or earlier termination of this Lease, without

any repairs, Alterations o “work being done on or to the Premises, and such entry shall not
be construed to be a violation’of Lessee’s right to possession of the Premises. At final
completion of any Alterations, the City shall have the right to inspect the work to determine
material conformity with the Approved Plans and may direct Lessee to perform such additional
work as may be necessary to materially conform to the same. Further, within sixty (60) days
after final completion of the Alterations or the completion of other major improvements on or {0
the Premises, Lessee shall prepare at its expense and deliver to the City one complete, legible
and reproducible full-sized set of as-built plans or their equivalent showing the Alterations
and/or other improvements, as the case may be, and, if reasonably requested by the City, a
certified ALTA survey plan.
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SECTION 5 - USE OF PREMISES

5.1 PERMITTED USES. Lessee agrees that the Premises shall be used solely asa
performing arts center for members of the public, offering enhanced cultural activities and
educational and/or artistic opportunities, programs, and events {the “Permitted Uses”). In no event
shall the Premises be used for any purpose other than the Permitted Uses.

52 COMPLIANCE WITH THE CITY’S REGULATIONS. Lessee shall comply and
shall cause its employees, agents, and invitees to comply with such reasonable rules and
regulations as the City shall from time to time establish governing the Premises and/or Lessee’s
use thereof, provided that the City gives Lessee reasonable advan tice thereof.

53 COMPLIANCE WITH LAWS, RULES
acknowledges that it shall use and maintain the Premises i
Lessee shall not permit the Premises to be overloaded, dam
any waste.

combustible or explosive fluid, material, chemi ;
item defined as hazardous pursuant to any of the E
are included under or regulated. by any En iro e

{P’é)rrmtted
(“Hazardo

romulgatéd, as they may be amended from time to
ntamination clean-up or disclosures, and any

the Comprehenswc Environmental Response,

42 U.8.C. §§ 9601 et seq. (“CERCLA”), the

al Release Prevention and Response Act, G.L. c. 21E §§
ederal or state statute or city or county ordinance regulating
g f disposal of any Hazardous Substances or providing for the
protection, preservati nent of the natural environment, and any rules or regulations
promulgated pursuant to the foregoing statutes or ordinances, including but not limited to
laws relating to groundwater’and surface water pollution, air pollution, transportation, storage and
disposal of oil and hazardous wastes, substances and materials, stormwater drainage, and
underground and above ground storage tanks.

5.5 HAZARDOUS SUBSTANCES INDEMNITY. Lessee shall indemnify, defend
with counsel acceptable to the City and save harmless the City from and against any and all claims
(including, without limitation reasonable attorneys’ and experts’ fees and expenses, clean-up costs,
waste disposal costs and those costs, expenses, penalties and fines within the meaning of any
Environmental Law) of any kind or nature whatsoever which may at any time be imposed upon,
incurred by or asserted or awarded against any of the City and/or its agents, employees,
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representatives, boards, and/or commissions (with the City, the “City Parties™) arising from or
related to the failure of the Lessee or any of the other Lessee Parties to comply with the
Environmental Laws, the presence, use, discharge or release or threatened release of any
Hazardous Materials on or from the Premises, and/or for contributing to and/or exacerbating any
environmental condition existing on the Premises. The City shall have no responsibility to Lessee
or any of the other Lessee Parties for the presence of Hazardous Substances on the Premises or be
required to abate or remediate the same; if Hazardous Substances are present on the Premises and
materially interfere with Lessee’s use of the Premises for the Permitted Use, Lessee sole and
exclusive remedy is to terminate this Lease without recourse. The provisions of this Section shall
survive the expiration or earlier termination of the Lease.

5.6 ABANDONMENT OF USE. Subject to fin
Majeure (defined below) event outside the control of Les
Period, Lessee covenants and agrees to continuously and s
Permitted Use. Subject to Section 9.8 hereof, if the Premlses«
for a continuous period of one (1) year, the Premises shall
vacated by Lessee, and the City shall have the right to terminate t
possessmn of the Premises by wntten notlce to Lesse

alty and/or other Force
ring the Construction

Stitiite a waiver of the
e deemed a waiver gf

under this Lease to an Lessee controls, provided that (a) Lessee is not then in
material default of its obl: under this Lease beyond any applicable cure period, (b) sends
written notice to the City ateast thirty (30) days prior to any such transfer, notifying the City of
the transferee’s name and evidence of the control that Lessee exercises over such transferee, and
obtains the City’s written consent, not to be unreasonably withheld, and (c) any such transferee
enters into an Assumption Agreement, expressly agreeing to perform all of Lessee’s obligations
under this Lease. The City hereby acknowledges and agrees that Lessee may sublease the
Theater to [Zeiterion MT, LLC] for a term of 32 years pursuant to that certain Master Lease by
and between Lessee, as landlord, and [Zeiterion MT, LLC], as tenant, dated on or about the date
hereof.

SECTION 7 - REPAIRS AND MAINTENANCE
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7.1  LESSEE’S RESPONSIBILITY. Lessee shall keep the Premises, including the
Theater, in good, safe and clean order, condition and repatr, including, without limitation, all
electrical fixtures, windows, halls, stairwells, lavatories and all other areas of the Premises, the
landscaping (including, without limitation, keeping the grass neat and cut and trimming of trees
and bushes), the parking areas of the Premises, all pipes, wiring and lighting, all plumbing and
utility lines serving the Premises, the boilers and the heating and ventilating system, and the fire
protection equipment and systems serving the Premises, reasonable use and wear and damage by
fire or other casualty excepted. Lessee shall also, at its sole expense, keep and maintain the
Premises and all sidewalks, curbs and drives on or adjoining the same in a clean and orderly
condition, free of dirt, rubbish, and unlawful obstructions. Lesse all re onsible for removing
snow and ice from the Premises, including all sidewalks, w4 yarking areas. Lessee
shall be responsible for removing trash from the Premis on and disposal
thereof. Lessee shall not allow rubbish or trash to accumij 1. Premises. Lessee
agrees to keep, operate, use and maintain every part of the
requirements of the law and applicable fire underwriting and
other work necessary to comply with the foregoing covenant?” Less
shall have no obligation to maintain the Premises here
extend expressly provided in this Lease.

hall allow entry and
ersons as the Mayor may

the Premises. The City shali

and not interfere unreasonably

to make such repairs, ¢ perform maintenance work or any other work required of

Lessee pursuant to this ’)éharge the reasonable cost thereof to Lessee, with interest.
Notwithstanding anything to the contrary herein, any repairs, replacements or maintenance work

performed by the City pursuant to this Section 7.3 shall comply with the Secretary’s Standards, if
applicable.

SECTION 8 - TRANSFER OF LESSEE’S INTERESTS
8.1 TRANSFER. Notwithstanding the provisions of Section 6, Lessee may, upon
prior written notice to the City, from time to time, encumber, hypothecate or mortgage its interest

in the Premises with one or more leasehold mortgages, assignments of leasehold interest or any
other security instruments in favor of a lender or lenders as partial security for a loan or loans for
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the Alterations to be made to the Premises (a “Permitted Mortgage” and the holder of such
Permitted Mortgage, a “Permitted Mortgagee™). Each such Permitted Mortgage shall mature no
later than the last day of the term of this Lease, be a leasehold mortgage only, and be expressly
subject and subordinate to the terms and conditions of this Lease. It is expressly understood and
agreed that Lessee has no right to mortgage or otherwise encumber the fee title to the Premises,
except that Lessee may encumber the Improvements that Lessee constructs on the Premises.
Lessee shall promptly deliver to the City a true copy of the Permitted Mortgage and any
assignment thereof. Lessee shall notify the City of the address of the Permitted Mortgagee to
which notices may be sent, it being understood and agreed that the City shall have no obligation
to notify a Permitted Mortgagee of any default under this Lease un;{I and unless the then-current
address of such Permitted Mortgagee shall have been provided to the.City.in writing. The City
and Lessee hereby agree that there shall be no modificationof thdt would materially
and adversely affect such Permitted Mortgagee’s rights h¢ bthe prior consent in
writing of the Permitted Mortgagee, K :

82  PERMITTED MORTGAGES NOT A TRAN
Section 8, the making of a Permitted Mortgage shall not be d
this Lease, nor shall any Permitted Mortgagee, as suc

such, to assume the performance of any of the
Lessee to be performed hereunder; but the pur
by this Lease in any proceedings for the forecl
or transferee of such leasehold interest
the foreclosure of any Permitted M
(without requiring the consent of th
assumed the performancerofall of theterms, covenan ‘¢onditions on the part of Lessee to be
performed here de nand after the'd itelof such purchase and assignment, and shall execute

i : gations hereunder promptly upon request by the City.

g

rtgage, or the assignee
any 1nstrun , ent or transfer in lieu of
shall be d j'&\ed to assignee or transferee

See d shall be deemed to have

or fails to perform any other Lease obligation that can be cured by a payment of
without limitation, essee’s obligation to obtain and maintain the insurance

- efault™), the City shall not have the right to terminate
t ven a copy of the Monetary Termination Notice (defined
in Section 9.2) to Less the Permitted Mortgagees, and Tenant and such Permitted
Mortgagees (without bei it “any obligation to do so), shall have failed to cure such
Monetary Default within theisixty (60)-day notice period set forth in the Monetary Termination
Notice (defined in Section 9.2). In the case of any default by the Lessee not curable by the
payment of money hereunder (a “Non-Monetary Default™), the City shall not have the right to
terminate this Lease by reason of any such default unless the City shall have given a copy of the
Non-Monetary Termination Notice (defined in Section 9.2) to Lessee and the Permitted
Mortgagees and such Permitted Mortgagees, without being under any obligation to de so, shall
have failed to cure such Non-Monetary Default with the ninety (90) day-period set forth in
Section 9.2, or, if such Non-Monetary Default cannot reasonably be cured within such ninety
(90) days, within such longer period as is reasonably required for Permitted Mortgagee to obtain
possession of the Premises or title to the Lessee’s leasehold estate created hereby, provided that
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the Permitted Mortgagee shall have commenced cure or appropriate measures to obtain
possession of the Premises or title to the Lessee’s leasehold estate created hereby within such
ninety (90)-day period and thereafter continues diligently to effect such cure or obtain such
possession or title. The Permitted Mortgagee shall not be required to continue such foreclosure
proceedings if the default shall be cured by Lessee. Upon the expiration of any applicable cure
period, the City shall notify the Permitted Mortgagee whether or not Lessee has effectuated a
cure within said cure period.

The provisions of this Section are conditioned on the following provisions:

(@  The Permitted Mortgagee shall, within forty-five (
Lessee Non-Monetary Default, notify the City of its electio; Ao.pro
promptly to acquire possession of the Premises or to foreclose
otherwise to obtain ownership of Lessee’s interest in this

days after notice of such
h due diligence

agrees that:
(i) during the period that such Permitted-Mortgagee s

any such foreclosure or other prog
Lease shall terrmnate or such pro

, it will pay or
ime to time becoming

ade to such Permitted
foreclosure or other

(iD)

SECTION 9 - DEFAULT AND TERMINATION

9.1 EVENT OF DEFAULT. Each of the following events shall be deemed an “Event
of Default” hereunder:

(a) if Lessee shall fail to pay, as and when due, any payment of Rent or other sums
payable under this Lease or to observe any provision that is curable by a payment of money,
including Lessee’s obligation to maintain the insurance required under this Lease and such
failure shall continue for a period of fifteen (15) days after notice from the City to Lessee;
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(b) if Lessee fails to perform or comply with any other of the other terms or
conditions of this Lease, other than those referred to in subsections (a)and (c) of this Section 9.1,
for a period of sixty (60) days after notice from the City to Lessee specifying the items in default;
and/or

(c) if Lessee shall initiate the appointment of a receiver to take possession of all or
any portion of the Premises or Lessee’s leasehold estate for whatever reason, or Lessee shall
make an assignment for the benefit of creditors, or Lessee shall initiate voluntary proceedings
under any bankruptcy or insolvency law or law for the relief of debtors; or if there shall be
initiated against Lessee any such proceedings which are not dismissed or stayed on appeal or
otherwise within ninety (90) days, or if, within ninety (90) days afiér.the expiration of any such
stay, such appointment shall not be vacated or stayed on appéal, ;

Notwithstanding the foregoing, if there is an Eve
and such Event of Default is caused primarily because o

9.2
written notice to Lessee specufymg such Event or
and the Term hereby demised shall expire and ter
which shall be least sixty (60) days after the gi
Monetary Default (the “Monetary Terminatio :

for notice and cure for the Permitted
specified in such Monetary Termingt}
case may be, this Leasg

provements, as provided in Section 4.9, all
of the City without the necessity of any deed or

! € Premises and dispossess Lessee and anyone claiming by,
ary proceedings or other lawful process.

9.3  RIGHT TO PERFORM LESSEE’S OBLIGATIONS. (a) Upon any Event of
Default, the City may, but shall be under no obligation to, cure such default. The City may enter
upon the Premises (after five (5) days® written notice to Lessee except in the event of emergency)
for any such purpose, and take all such action thereon, as may be necessary.

(b)  The City shall not be liable for inconvenience, annoyance, disturbance or other
damage to Lessee or any operator or occupant thereof by reason of making such repairs or the
performance of any such work, or on account of bringing materials, tools, supplies and
equipment onto the Premises during the course thereof, and the obligations of Lessee under this
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Lease shall not be affected thereby. The City shall minimize interference with the use of the
Premises for the Permitted Use.

(¢)  Allreasonable sums so paid by the City and all reasonable costs and expenses
incurred by the City, including reasonable attorneys’ fees and expenses, in connection with the
performance of any such act, together with interest at the Default Rate from the date of such
payment or incurrence by the City of such cost and expense until the date paid in full, shall be
paid by Lessee to the City, as Additional Rent, on demand. If the City shall exercise its rights
under this Section to cure a default of Lessee, Lessee shall not be relieved from the obligation to
make such payment or perform such act in the future, and the C1ty shall be entitled to exercise
any remedy contained in this Lease if Lessee shall fml to pay suc ‘obligation to the City upon
demand. ' :

94  NO WAIVER. No failure by either the C1
performance of any agreement, term, covenant or conditio}

continuance of any such breach, shall constitutc a waiver o
agreement, term, covenant or condmon No agreemen

and every agreement, term,
th respect to any other

h by Lessee of any of the
e, the City shall be entitled to

the event ({)‘ :
contamed

IVE Each right and remedy provided for in this Lease
on to every other right or remedy provided for in this
or in equity or by statute or otherwise, and the exercise
y or Lessee of any one or more of the rights or remedies

w or hereafter existing at law or in equity or by statute or

‘ sifultaneous or later exercise by the party in question of any or
ed for in this Lease or now or hereafter existing at law or in

Lease or now ot |
or beginning of

all other rights or remedies;
equity or by statute or othe:

9.7 CITY DEFAULT. The City shall not be in default of any of its material
obligations under this Lease unless and until Lessee shall have given written notice to the City
specifying the nature of such default and the City shall have failed to cure the same within ninety
(90) days from the date of said notice, provided that if such default cannot reasonably be cured
within said ninety (90)-day period, if the City shall have failed to commence the cure within the
ninety (90)-day period and thereafter completed the same within a reasonable period of time.
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9.8 STANDSTILL. Notwithstanding anything to the contrary herein, the City shall
not have the right to terminate this I .ease during the historic rehabilitation credit compliance
period commencing on the date the first qualified rehabilitatin expenditure with respect to the

Premises is incurred by Lessee and ending on the fifth anniversary the last qualified
rehabilitation expenditure with respect to the Premises is placed in service.

9.9 SURRENDER. Lessee shall, prior to the expiration of this Lease or within thirty
(30) days from its earlicr termination, remove Lessee’s personal property from the Premises and
any improvements made by Lessee that can be removed without damage to the Premises, and
shall surrender and deliver the Premises to the possession and use of the City without delay. The
Premises shall be surrendered free and clear of all liens and enc by ances, other than those
existing on the Effective Date or those created or suffered = fd
by the City on account of any Lessee Alterations and/or ifh

the Lessee Parties, the Premises and/or any improvements
fully repair such damage and shall restore the Premises to th
maintained in hereunder, at Lessee’s sole cost and expense. ¥

10.1° INDEMNIFICATION. Lessee sha in ify, and ‘Save harmless the City
from and against any and all claims, actions, cedi o )

; rélating to (a) Lessee’s
failure to comply w1th the terms of thl i ithout:limitation, Lessee’s failure to

i i ted hereunder, (c) the act,

{ of Lessee or any of the other

age whatsoever however caused, to any person, or
mises, or arising from any accident occurring
fthe Premises, where such accident, injury or
lted fronvany act, omission or negligence on the part of
onstruction of the Project and/or any work done on and
‘ty and hold harmless agreement shall include

fiises but within
§oris claimed to have

' lthstandmg the foregoing, Lessee shall not be obligated to
indemnify the City for any ‘Claims arising out of or related to the negligence or willful misconduct
of the City or any of the other City Parties. The foregoing express obligation of indemnification
shall not be construed to negate or abridge any other obligation of indemnification running to the
City which would exist at common law or under any other prov1smn of this Lease, and the extent
of the obligation of indemnification shall not be limited by any provision of insurance required
under this Lease.

102 RELEASE. To the maximum extent this Lease may be made effective according to

law, Lessee agrees to use and occupy the Premises at Lessee's own risk, and that the City shall not
be liable for, or suffer loss by reason of, any damage or injury to any property, fixtures, buildings
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or other improvements, or to any person or persons, at any time on the Premises, specifically
including any damage or injury to the person or property of Lessee or any of the Lessee Parties,
from whatever cause, in any way connected with the condition, use, occupational safety or
occupancy of the Premises, except to the extent caused directly by the negligence or willful
misconduct of the City Parties. Without limitation, Lessee agrees that the City shall not be
responsible or liable to Lessee, or those claiming by, through or under Lessee, for any loss or
damage resulting to Lessee or any of the other Lessee Parties its or their property from the
breaking, bursting, stopping or leaking of electric cables and wires, and water, gas or steam pipes.

10.3 SURVIVAL. The provisions of this Section shall syrvive the expiration or
termination of this Lease.

SECTION 11 - INSURANG¢

1.1 THE CITY'’S INSURANCE. The Parties &
the City has no obhgatlon to maintain property insurance or;
Premises.

1n this Sectlon Lessee shall furmsh certifi ates; videnc psurance coverage to the
; i ] Efft/ectlve Date, and at such

written notice at least thirty (30) ddys
changes in covera; ;
the kinds and am

\ ance coverage shall not be less than
He acceptance by the City of Certificates of

shall, at its sole expense, obtain and keep in force
ance coverage insurance on the Premises, including the
ts now or hereinafter made to the Premises, including,
ery and«b ers, naming Lessee as the insured, and otherwise in the

ce coverage of buildings of similar character in the Primary

additional insured. The amolint of such insurance will be set forth on an “agreed amount
endorsement” to the policy of such insurance and will not be less than 100% of the full
replacement value of the Theater and other improvements, as determined and increased from
time to time;

(b)  Builder’s Risk. During the period of any construction, repair and/or replacement
of the Improvements and/or any other work done by Lessee on or to the Premises, Lessee shall
also keep in full force and effect, at its sole cost and expense, “Builder’s All Risk™ insurance
against loss or damage on a completed value non-reporting basis from such hazards and in such
amounts as the City may reasonably require;
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(c)  General Liability Insurance: A Comprehensive General Liability policy on an
occurrence basis endorsed to include broad form comprehensive general liability with a
combined single limit of liability of not less than $2,000,000.00. The policy shall name the City,
and the other City Parties as additional insured parties.

{(d}  Worker’s Compensation Insurance: Lessee and the other Lessee Parties, as
applicable, shall provide Workers’ Compensation Insurance required by law and Employer’s
Liability insurance for at least the amounts of liability for bodily injury by accident of
$500,000.00 each accident; bodily injury by disease each employeg of $500,000.00; and bodily
injury by disease policy limit of $500,000.00, or such greater amount.as may be required from
time to time by the laws of the Commonwealth of Massachuisett

(e}  Umbrella/Excess Liability Insurance: An

policy on an occurrence basis “following form” of the pri
of $3,000,000.00. The Umbrella/Excess Llab111ty insurancgpoli

limited to the following coverages for bodily injury, property/éam
Premises - Operatlons Ll&bﬂlty (ii) Contractual Liabili

43 Contractor’s Insurance: Should
including any Alterations, Lessee will i
has required its contractors to main
required by law (or reasonably COmps
(ii) builder’s risk :
(including coll
the work perff

rty damage and $2,000,000 combined single
¢ affording protection in the amount of not less than

mpairment Liability Insurance providing coverage for
). arising out of acts and omissions of Lessee or its
contractors, employees or; in the performance of any work or any other activities or
failures to act at or with respect to the Premises in the amount of $1,000,000 for each claim and
$2,000,000 in the aggregate (which insurance, unlike the other insurance noted above, may be
made on a claims made basis). Lessee shall require that the City and the other City Parties be
named as additional insurers on all contractors, subcontractor’s and independent contractor’s
insurance, excluding Workers’ Compensation.

11.3 INCREASES IN COVERAGE. The City shall have the right to require Lessee to
increase such limits when, during the Term of this Lease, minimum limits of lability insurance
commonly and customarily carried on properties comparable to the Premises by responsible
owners or lessees are more or less generally increased, it being the intention of this sentence to
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require Lessee to take account of inflation in establishing minimum limits of insurance
maintained from time to time on the Premises, which shall occur no more than once every three
(3) years.

11.4 PERSONAL PROPERTY., Lessee agrees that the City shall have no responsibility
or liability for any loss or damage or injury from any cause whatsoever, including theft or
otherwise of fixtures, improvements, or other personal property of Lessee. Lessee agrees that it
shall continuously keep its fixtures, equipment and other personal property from time to time
located in, on or about the Premises, and all leasehold improvements to the Premises constructed
or installed by Lessee insured by reputable, duly licensed insurance companies against loss or

damage by fire with the usual extended coverage endorsements shgll furnish to the City
evidence of such continuous insurance coverage satisfactory't i tie Effective Date and
each anniversary thereof. It is understood and agreed th <:exll l'lSk of damage to

its own property arising from any cause whatsoever, inclu
or otherwise.

Lessee hereby waives any and all rights of recovery whic
against the City, its agents, employees and other perso

requirement, elects to insure, notwithstanding that the 10 g ge may result from the
negligence, willful act or default under the terms ¢ ‘ ty or any of the other
City Parties.

(105 GENERAL REQUIR . The City.shall'be'named as an additional insured
iciesie - 1):2A1] required insurance shall be
oing business in Massachusetts and having a so-

other prov151ons of this Lease, if Lessee sha]l fail to
rein, and if such failure shall continue to a period of ten
City to Lessee thereof, then the City, without further

r such insurance, and the amount of such payment shall

(a) For the purposes of this Section 11, “material part” shall be defined as that
portion of the Preinises which if damaged or taken by eminent domain would materially affect
the use of the Premises for the Permitted Uses.

(b)  Ifall or a material part of the Premises shall be destroyed or damaged by fire or
other casualty, or if all or a material part of the Premises shall be taken by any public or quasi-
public agency or authority other than the City for any public or quasi-public use under
governmentai law or by right of eminent domain, and the taking would materially interfere with
the use of the Premises for the Permitted Uses, then this Lease shall terminate at the election of
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either the City or Lessee. Any such termination shall be effective thirty (30) days after the date
of notice thereof.

(¢)  If any part of the Premises is damaged by fire or other casualty or is taken by a
public authority and this Lease is not terminated by the City or Lessee as provided above, the
City may, at its sole discretion, repair and restore the Premises, or what remains thereof in the
case of a partial taking, to their condition prior to such damage, destruction, or taking, subject to
appropriation of funds and compliance with applicable procurement and bidding laws. If the
City elects to make any repairs, the City shall use good faith efforts to repair the Premises within
a reasonable time, subject to the the City’s budgetary, appropnatlon and borrowmg requirements
and its obligation to comply with legal requirements relating to p bl bm ing projects and
public procurement. )

(d)  Inthe event of a taking by eminent domain,
reserves and excepts, and Lessee hereby grants and assigns t
damages to the Premises and the leasehold interest hereby ¢l
or hereafter to accrue by reason of such taking or damage. Tiéssee co
fuﬂher a351gnments and assurances thereof as the Clty

ime requeét, hereby
cute and deliver in

I’be’damaged by fire or casualty, and if
see’s use of the Premises as contemplated by this

Premises or so much thereof as shall have been
lwe of any of Lessee’s Alterations, fixtures, furnishings,
d therein by Lessee) to substantially the condition in

124

SECTION 13 - PURCHASE OPTION

13.1 OPTION TO PURCHASE. The Parties agree that Lessee shall have an option to
purchase the Premises (the “Qption”) at the expiration of this Lease (the “Expiration Date) for
consideration of One Dollar ($1.00), provided that (a) Lessee is not then in default under this
Lease, and (b) Lessee delivers written notice of its intent to exercise said Option (“Notice of
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Exercise™) at least sixty (60} days prior to the Expiration Date, with the closing to occur on the
Expiration Date in compliance with the terms hereof. In the event that Lessee wants to exercise
the Option and close prior to the Lease Expiration Date, Lessee shall deliver the Notice of
Exercise to the City at least sixty (60) days prior to the closing date and, provided that Lessee does
not exercise the Option any sooner than fifteen (15) years from the Effective Date, the City will
convey the Premises to Lessee for consideration of One Dollar, the payment of the Closing Fee
and any other sums owed to the City hereunder, with all such sums to be paid at closing. Lessee’s
failure to pay such consideration shall result in the termination of the Option.

13.2 EXERCISE OF OPTION. The Notice of Exercise s{lall be delivered to the City
within the time period set forth above by certified mail, return recéipt requested, with the closing
to occur sixty (60) days from the date of mailing of the Notiée of E
closing period expires on a legal holiday, Saturday or Surday
next day that the Registry of Deeds is open to the public.
as provided herein, this Option shall be deemed exercised
contract for the sale of the Premises at the price and upon th
herein, including the payment of the Closing Fee, if any. A

ing shall occur on the
® Exer(:lse is mailed

Premises as of the date the Effectlve Date and st ‘b}cct to !
f o\rfrela

the purchase price's
City to expend more tk

‘ ged but in no event shall good faith efforts require the
iclusive of attorneys’ fees. If at the expiration of the
extended time the Clty i fo convey good marketable fee simple title or deliver
possession, Lessee may te e this Lease, including the Option, whereupon all obligations of
the parties hereto shall cease and this Lease shall terminate without recourse to the parties hereto,
subject to Lessee’s right to make an election pursuant to Section 13.5.

13.5 ELECTION TO ACCEPT TITLE UNDER OPTION. Lessee shall have the
election, at either the original or any extended time for performance, to accept the Premises and
such title to the Premises as the City can deliver in its then condition and to pay therefore the
purchase price without deduction, in which case the City shall convey such title.

13.6 INSPECTION OF PREMISES.
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(@  Investigations. Lessee hereby acknowledges that it was given the opportunity,
prior to the Commencement Date, to conduct such surveys, investigations, inspections and
studies of the Premises and such other due diligence activities that it deemed necessary or
desirable, that it has conducted to its satisfaction a complete and thorough inspection, analysis
and evaluation of the Premises, including but not limited to environmental issues, and agrees that
it has satisfied itself with the results of such inspections. Lessee will accept the Premises at the
closing in an "AS IS" condition and with "ALL FAULTS" without any warranty or
representation by the City whatsoever relating to the Premises, and Lessee shall be deemed to
have acknowledged and confirmed that Lessee has not relied on any representation or
inducement which was or may have been made or 1mp11ed by Ci
behalf of City with respect to the Premises or any circumstaficy
Premises. Lessee further agrees that, to the extent that th
information from any inspection, engineering or enviro
documents relating to the Premises, the City made no repre
to the accuracy or completeness of same or otherwise concef
documents relating to the Premises. :

i es with respect

hféports or
4

(b)  Release. Lessee, for itself and its

demands, obligations, costs loss or damage,
proceedings, liabilities, penalties, fines,
without limitation, attomeys fees and ¢f
foreseen or unforeseen, arising out o
Premises, including without limitafh
Premises. Lessee agrees*thatqt shal

ts); whethe '; ect, known or unknown,
Wit the condition of the

ommence, ai pport in any way, seek contribution
cers, directors, agents and employees and its and
n or other proceeding based upon any Claims
nuify; and hold harmless the City from any and all
the Premises. Lessee, on behalf of itself, the
d assigns, expressly waives any rights or benefits
lease under any provision of applicable law which
éxtend to claims which the creditor does not know or
ne the release is agreed to, which, if known to such creditor,
would materially aﬁ‘ect; nent. Lessee, by the execution of this Lease, acknowledges that
it fully understands the release, and with this understanding, nonetheless elects to and
does assume all risk for claims known or unknown, described in this Section.

provides that a ge ieral release do
suspect to exist in h1 \ror at thes

()  Survival. The provisions of this Section shall survive the closing (and shall be
incorporated into the deed from the City to Lessee) or the termination of this Lease.

13.7 POSSESSION AND CONDITION OF PROPERTY UNDER OPTION. The City
shall deliver the Premises at the time of delivery of the deed in their AS-IS condition, it being
agreed that Lessee will have had exclusive use and possession of the Premises during the Term
of the Lease, and the City makes no representation or warranty as to the condition of the
Premises or their suitability for any use.
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13.8  ADJUSTMENTS UNDER OPTION. At closing, Lessee shall pay the City: (a)
the purchase price for the Premises and (b) any and all other sums owed by Lessee to the City
under the terms of this Lease, including, without limitation, the Closing Fee, if applicable.
Lessee’s failure to make such payments to City at closing shall constitute a material default
hereunder, and the City shall be entitled to terminate this Lease (if it has not already expired)
and/or to terminate Lessee’s Option rights under this Lease without recourse. Any Additional
Rent or other sums owed by Lessee under this Lease as of the date of the closing shall be paid in
full by Lessee.

14.1 AMENDMENTS. None of the covenants,
conditions of this Lease shall in any manner be changed, amer :
except by a written instrument signed, sealed and mutually partles hereto,
and approved as required by law. Such instrument shall no ;

14.2 QUIET ENJOYMENT. The City hereby: , 50 long as
Lessee is in compliance with the terms of this Le 28566 : ful and quiet use
and possession of the Premises without hindran
any other person(s) for whose actions the City
by, through or under the City, subject to the Ci

143 HOLDING OVER, ee or anyone,
possession of the Premises or any p reof after

agreement in wntm\
possession shall,b ‘

essee with respect thereto, the person remaining in
rance. After acceptance by the City of any payments

‘ provision of this Lease is declared to be illegal,
iés shall be relieved of all obligations under that provision

unenforceable, or
provided, however,
permitted by law,

14.6 NO PERSONAL LIABILITY. No official, employee or consultant of the City of
New Bedford shall be personally liable to Lessee or any partner thereof, or any successor in
interest or person claiming through or under Lessee or any such partner, in the event of any
default or breach, or for or on account of any amount which may be or become due, or on any
claim, cause or obligation whatsoever under the terms of this Lease or any amendment or
extension entered into pursuant hereto.

14.7 NOTICE. Any notice relating to the Premises and/or required to be given
hereunder shall be in writing and shall be deemed duly served when mailed by registered or
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certified mail, postage prepaid, sent by recognized overnight courier, or hand-delivered,
addressed to the other party at the addresses set forth below:

Lessee:

City: Mayor
City of New Bedford
New Bedford City Hall
133 William Street
New Bedford, MA 02740

With a copy to: City Solicitor
City of New Bedford
New Bedford City Hall
133 William Street
New Bedford, MA 02740,

or at such other addresses as the parties may from
other party in the manner set forth herein.

148 LIMITATION ON CITY’S LI
this Lease to the contrary and notwith g any eq tabIe righ dr remedles available to
Lessee, the City’s liability under this,L'e / ly out of the Clty s mterest in
the Premises; and there shail be not ' 4l
against the City, n nal liability“with tespect to any obligations to be
performed here t or Lessee be liable to the other for any indirect,
special or cons oss of profits or business income arising out of

of this Lease are for convenience and reference only
scope or intent of this Lease nor in any way affect this

and in no w Y
Lease.

. ENT; AGREEMENTS: GOVERNING LAW. This Lease
shall bind and inure to th ebene it of the parties hereto and their respective representatives,
successors and assigns. ThlsJ_.ease shall be governed by the laws of the Commonwealth of
Massachusetts and any disputes regarding this Lease shall be brought in the courts of the
Commonwealth of Massachusetts. The provisions of those laws shall not be deemed waived by
any provision of this Lease.

14,11 COUNTERPARTS. This Lease may be executed in any number of counterparts,
each copy of which shall be identical, and any one of which shall be deemed to be complete in
itself and may be introduced in evidence or used for any purpose without the production of the
other copies.
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14.12 WHEN LEASE BECOMES BINDING. This Lease shall become effective and
binding only upon the execution and delivery hereof by both the City and Lessee.

[signature page follows]
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IN WITNESS WHEREOF, the parties hereto have executed this instrument under seal as
of this day of , 2023,

The City: City of New Bedford Lessee:

Jonathan F. Mitchell, Mayor

Approved as to Form and Legality:

Eric Jaikes, City Solicitor

760050/NBED/0129
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EXHIBIT A

Legal Description of Premises
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EXHIBIT B

Management Agreement
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