GUIDANCE. ON HOST COMMUNITY AGREEMENTS

Public Comment Period
Please review and submit feedback on this draft guidance. The public comment period ends on

8/6/18. All comments should be submitted to LannabisCommission@Mass.Gov.

To be licensed, a Marijuana Establishment must execute a Host Community Agreement (“HCA™) with the
municipality in which it intends to be located. See 935 CMR 500.101 ( 1)(2)(8) and (2)(b)(6).! This
document provides guidance to municipalities and applicants so that they can work cooperatively to
structure an HCA in compliance with M. G. L. c. 94G, § 3(d).

Section 3(d) of Chapter 94G, States, in relevant part:

Under the statute, HCAs must include the terms necessary for a Marijuana Establishment 1o operate within
a community. As with any agreement, terms should be negotiated between willing parties to the contract,

In this context, the parties to the HCA are the

1a marijuana estzhlishment with multiple physical locations, such as a craft marijuana cultivation Cooperative, must execiite a HCA

for each municipality in which it has 2 physical presence.




Taxes
The Legislature explicitly authorized municipalities to adopt an optional local excise tax of up to 3%, as
applied to retail transactions, in addition to state sales and excise taxes.? In so doing, the Legisiature

established the ceiling for state-authorized taxes that may be assessed on a Marijuana Establishment:
* the 6.25% sales tax:
¢ the 10.75% excise tax on marijuana and marijuana products; and

e the optional 3% local tax, which may be applied to retail sales only.

Community Impact Fee, The community impact fee authorized by G.L. c. 94G, § 3(d) is optional and
separate and apart from the taxes described above. To be authorized under the statute, and consistent with

the ‘decisional law on fees, a community impact fee included in an HCA Imust meet certain legal
requirements.’ Fundamentally, the fee must be voluntary in nature. Furthermore, the fee must be related
to a benefit received by the Marijuana Establishment, which. is.net received by the general public,
the costs of providing the benefit. This benefit must be sufficiently specific

and special to the Marijuana Establishment. Assessments characterized as “fees” that do not meet these
icitly allowed under chapters 64H and 64N,

Accordingly, any HCA structured consistent with G. L. ¢. 94G, § 3(d), may include a community impact
fee, provided that the fee is authorized under the statute and meets the legal requiremnents of permissible
fees. A community impact fee included in an HCA must be more than simply called a community impact

fee; it must be structured appropriately,

What are examples of required conditions?

Under section 3(d) of Chapter 94G, all HCAs should include terms that describe the conditions that the

municipality and Marijuana Establishment must satisfy for that establishment to operate within that host

In the case that the Company desires to relocate the Marijuana Establishment within [Name
of Municipality] it must first obtain approval of the new location before any relocation

2SeeM. G. L.c.64H,§ 2and M. G. L. ¢, 64N, §§2 and 3(a).
3 See generally Emerson College v. Boston, 391 Mass, 415 (1984).




¢ The Company agrees that jobs created at the facility will be made available to [Name of
Municipality] residents. [Municipality] residency will be a positive factor in hiring decisions
at the facility, but shall not prevent the Company from hiring the most qualified candidates
and complying will all Massachusetts anti-discrimination and employment laws.

* Termination by the Company: The Company may terminate this Agreement ninety (90) days

[Municipality} and/or is relocating to another facility outside the [Municipality] at least
ninety (90) days prior to the cessation or relocation of operations. If the Company terminates
this Agreement, the final annual payment as defined in Paragraph X of this Agreement shall

* A key-and-lock system shall not be the sole means of controlling access to the Marijuana
Establishment. The Company agrees to implement a method such as a keypad, electronic
access card, or other similar method for controlling access to areas in which marijuana or

marijuana products are kept in compliance with 935 CMR 500.1 10.

* The Company agrees to provide a paid police detail for the purposes of traffic and crowd
management during peak hours of operation, which shall include, but may not be limited to,

Fridays between 3:00 pm -8:00 pm; Saturdays and Sundays.

* [Municipality] agrees to submit to the Commission, or other such licensing authority as
required by law or regulation, certification of compliance with applicable local bylaws
relating to the Company’s application for licensure and/or operation where such compliance
has been properly met, but makes no representation or promise that it will act on any other

° The [Municipality] agrees to work with the Company, if approved, to assist the Company
with community support, public outreach and employee outreach programs,

* The Company agrees to work collaboratively with the Municipality and provide staff to
participate in a reasonable number of Municipality-sponsored educational programs on
public health and drug abuse prevention geared toward public health and public safety

personnel.

The type and nature of the conditions included in an HCA are unlimited by Section 3(d) of Chapter 94G.
Indeed, the only required prerequisite is that the HCA identifies the party responsible for fulfilling its




respective responsibilities under the agreement. As such, the Commission is likely to take a broad view of

acceptable conditions,
What is permissible as part of 2 community impact fee?

Under Section 3(d), an HCA may also “include a community impact fee for the host community.” The
statute does not include a definition of what constitutes a “community impact fee” and does not provide for
elements of the fee, but it does impose other express limitations on any community impact fee included as

part of an HCA:

types of fees: user fees and licensing or regulatory fees,
°s authority to regulate businesses or activities.

There are two categories of generally acceptable
A licensing or regulatory fee is based on the municipality

The Commission views fees that are “reasonably related”

Some anticipated costs that may reasonably be included in a fee of up to 3 % of gross sales include services

such as:
e Traffic intersection design studies where additional heavy traffic is anticipated because of

the location of retail establishment;
* Environmental impact or storm water or wastewater studies anticipated as the result of

cultivation;

¢ Public safety personnel overtime costs during times where higher congestion or crowds are
anticipated;

* Additional substance abuse prevention programming during the first years of operation.

* Koontz v. St. John’s River Water Management District, 133 S. Ct. 2686 (2013); See also Attorney General’s letter on
nnual Town Meeting Warrant Articles #22 and 23 (Zoning), December 1, 2014,

Hanover A




2. The HCA must limii the community impact fee to not more than 3% of the gross sales of
the Marijuana Establishment.

The Commission emphasizes that there is a strict limitation on the amount of the community impact fee
that a municipality may collect as part of an HCA. The fee is capped at 3 % of the Marijjuana Establishment’s

gross sales.

the community impact fee once more information relevant to the particular Marijuana Establishment is

available. Both G.L. c, 94G, §3 (d) and the Commission’s regulations at 935 CMR 500, 103 #)(d)
anticipate the collection and publication of additional information on the costs imposed by the operation of

Marijuana Establishmenis,




and/or municipality appear in italics, Please note that

submission of information that is “misleading, incorrect, false, or fraudulent” is grounds for denial of an

application for a license pursuant to 935 CMR 500.400(1).

Applicant

I » (insert name) certify as an authorized representative of
(insert name of applicant) that the applicant has executed a host

community agreement with (insert name of host communify) pursuant

to G.L.c. 94G § 3(d) on (insert date).

Signature of Authorized Representative of Applicant

Host Community

I » (insert name) certify that I am the contracting authority or

have been duly authorized by the contracting authority for (insert
name of host community) to certify that the applicant and (insert name
of host community) has executed a host community agreement pursuant to G.L.c. 94G § 3(d) on

(insert date).

Signature of Contracting Authority or
Authorized Representative of Host Community




GUIDANCE ON LOCAL FOQUITY

Public Comment Period
Please review and submit feedback on this draft guidance. The public comment period ends on 8/6/18. All

comments should be submitted to { annabis ommissioniiMass Gov.

Purpose and Process 7
The following recommendations were created by the Cannabis Control Commission (Commission) to

assist municipalities in creating equitable cannabis policies to mirror the Social Equity program
established by the Commission under state law and in response to requests from local elected officials and
the Cannabis Advisory Board. As the Commission strives to create a fair and diverse industry across the
Commonwealth, collaboration between state and municipal government will be critical to succeeding.

The Commission is charged by state law (St. 2017, ch.55) with ensuring the meaningful participation in
the cannabis industry of communities disproportionately affected by the enforcement of previous cannabis
laws, small businesses, and companies led by people of color, women, veterans, and farmers,

Broadly, the Commission refers to these statutory mandates as its efforts to create an equitable industry. If
there is evidence of discrimination or barriers to entry in the regulated marijuana industry, state law
directs the Commission to take remedial measures to address those hurdles.

This guidance is not legal advice, but supplements the Commission’s existing Guidance for
“unicipalities. If municipalities have legal questions regarding marijuana laws in the Commonwealth,
they are encouraged to consult counsel.

Background
The possession and use of cannabis became legal in the Commonwealth for adults over 21 years old on

December 15, 2016. The Commission fulfilled its statutory obligation under Chapter 55 to issue
regulations governing adult-use Marijuana Establishments by filing final regulations on March 9, 2018.

M.G.L ch. 94G, §3 permits a city or town to adopt ordinances and by-laws that impose reasonable
safeguards on the operation of Marijuana Establishments, provided that they are not unreasonably
impracticable! and are not in conflict with state law or regulations.

Municipalities may also institute a ban. These recommendations are provided for municipalities that have
opted not to impose a ban, including those that are engaged in planning and decision-making while a
temporary moratorium is in place, or those considering rescinding a ban.

! Unreasonably impracticable means that the Iocal laws cannot “subject licensees to unreasonable risk or require such a high
investment of risk, money, time or any other resource or asset that a reasonably prudent businessperson would not operate a

marijuana establishment.” M.G.L. Ch, 94G § 1




Overview
While each municipality is different, a useful overall approach to the local control process is to answer the

following questions, with an emphasis on the city or town’s local values and meeting the law’s equity
goals.

e Are caps on licenses necessary?

o What license types will be allowed in the municipality?

» Should a local excise tax be authorized?

o How should each license type be zoned?

e What municipal entity or entities will oversee the prospecti;

o  What process will prospective licensees need to followiznd wita
watd; and

Are caps on licenses necessary?

Massachusetts law imposes no statewide cap on the numbet Hicenses that may be issued.
Instead, the Commission reviews each appligation and determ hether the application satisfies the
adult-use canna 35 CMR 500 and the applicant is

requirements of the Commission’s regulatiai
suitable or unsuitable for licensing. Such an 3py
forcing a large number of qualified applicants®

tends to perpetuate existing inequities.

As the municipal guidance p
Annities to d

available to

encourages Cormnyiati

S

processes. This may fiting the number and type of Marijuana Establishments, but there is no
requirement that commusities take that action. For those communities that choose not to impose
limitations, the statute pfovides that municipalities are not required to permit a number of retail Marijuana
Establishments in excess of the number that is equal to 20% of liquor licenses issues pursuant to M.G.L.
ch. 138, §15 (commonly known as “package stores”).

]
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What license types will be allowed in the municipality?
State law and Commission regulations create the following license types: cultivators, product
manufacturers (sometimes known as “processors” or “producers” of cannabis oils or concenirates),



retailers, transporters, testing laboratories, research facilities, microbusinesses, and craft cooperatives,
More details about each license type can be found in the Commission’s Guidence on Types of Marijuana

Larablishment Licenses.

The Commission created a wide variety of license types, all authorized under state law, to encourage the
participation businesses of all sizes. Each license type involves distinct areas of business operations that
create jobs in distinct fields. For example, independent testing labs may create jobs for scientists, while
microbusinesses and cooperatives may create jobs for those with expertise in agriculture, and transporters

may create jobs for drivers.

To encourage an industry that allows for participation from various communities, the Commission
recommendation is to allow prospective applicants seeking each type of license to begin the process and
hold a community outreach meeting, where residents could raise specific concerns. Applicants may then
take the opportunity to address those concerns and move forward in the local selection process. For
municipalities that especially value small businesses, it may be appropriate to only allow microbusinesses
and craft cooperatives rather than all cultivators and manufacturers.

The Commission is collecting information relative to social consumption and delivery licenses and
intends to have draft regulations prepared in February 2018. Under state law, the local controls outlined
under M.G.L. ch. 94G, §3 apply to any Marijuana Establishment, including social consumption facilities
and delivery businesses if those licenses are authorized under the Commission’s regulations.

Should a local tax be authorized? S
- A-municipality may adopt a tax of up to three percent on adult-use cannabis sales by a vote of its
legislative body. In many state and local jurisdictions, Massachusetts included, a portion of cannabis tax
revenue is earmarked for restorative justice, jail diversion, workforce development, industry specific
technical assistance, and mentoring services. Equity goals may similarly be supported by designating part
of the local tax or community impact fee, if adopted as part of the host community agreement, for similar

local programs.

How should each license type be zoned?
According to feedback from the Cannabis Advisory Board Subcommittee on Market Participation and

direct feedback to the Commission, real estate is one of the primary hurdles for small businesses and
businesses owned by people from marginalized communities. When municipalities impose overly strict
zoning rules and large buffer zones, they sharply limit the number of parcels available to potential
operators. This favors large businesses with substantial financial resources that can outbid other potential
operators and overpay for a lease or purchase of property—often at the expense of smaller, local
companies—and tends to direct large rewards to a small handful of landlords and property owners,

Overly strict local zoning in other states has also led to complaints that cannabis businesses were crowded
into small sections of a municipality, often areas with a vulnerable or low-income population. One study
examined the locations of medical marijuana dispensaries in Los Angeles and report that dispensaries
were located in primarily commercially zoned areas with greater road access, density of on- and off-
premise alcohol outlets, and percentage of Hispanic residents (Thomas and Freisthler, Examining the
locations of medical marijuana dispensaries in Los Angeles, Drug Alcohol Review, 2017).



Please note that Chapter 351 of the Acts of 2016 exempted the cultivation of marijuana from the
agricultural exemption in the Zoning Act, M.G.L. ch. 40A §3, therefore retaining local control over the
placement of Marijuana Establishments. The law allows, but does not mandate, municipalities to pass
bylaws and ordinances governing the “time, place, and manner” of Marijuana Establishments (cultivators,
retailers, manufacturers, testing labs, and any other licensed cannabis-related businesses) as well as
businesses dealing with cannabis accessories. Additional municipal action is not, however, a requirement,
meaning that a municipality could determine that a proposed cannabis-related use falls under an existing

use authorized by its bylaws or ordinances.
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e Commission has acted to ensure that licensees understand their
responsibilities. The regulations issued by the Commission include extensive provisions around labeling,
packaging and marketing; as well as Marijuana Establishment employee training, positive identification
checks upon entry to a Marijuana Establishment and inspectional protocols that include a spot check and
“secret shopper” program. In addition, the Commission is launching a statewide campaign to educate the
public about the safe use of marijuana and the risks associated with failing to use it safely. Preventing
diversion to children and adolescents is part of this campaign,



Research suggests that marijuana dispensaries are not associated with increased crime. One study found
that the density of medical marijuana was unrelated to property and violent crimes in local areas
(Freisthler et al., 4 micro-temporal geospatial analysis of medical marijuana dispensaries and crime in
Long Beach California, Addiction, 2016). However, the Commission also acknowledges that crime

occurs at Marijuana Establishments as it does at any similar business.

With this in mind, the Commission adopted — and will enforce — stringent security protocols intended to
ensure the safety and security of the staff and consumers at Marijuana Establishments as well as the
general public in the areas around Marijuana Establishments. Security provisions include requirements
that licensees share safety plans with local law enforcement and emergency responders; cameras that
record 24 hours per day; perimeter alarm systems; and incident reporting protocols. The Commission also
requires the seed-to-sale tracking of all cannabis and cannabis products offered by licensed Marijuana

Establishments in Massachusetis.

Like overly restrictive zoning, buffer zones between Marijuana Establishments prolong inequities by
exacerbating the scarcity of appropriate real estate. If buffer zones between Marijuana Establishments are
enacted, municipalities may consider waiving or reducing the size of the buffer for state-certified
economic empowerment applicants or for state-designated participants in the Commission’s Social Equity

Program. For more information on these programs, see the Commission’s Summary of Equiry Provisions,

What municipal entity or entities will oversee the prospective licensee process, select licensees to move

Jorward, and negotiate host community agreements?
Once a municipality has established zoning and a selection process, the Commission recommends that it

- delegate local decision-making authority and accountability related to Marijuana Establishments to one
entity. One option is to designate a city or town’s local planning board, liquor licensing authority, or other
existing entity, so long as the body’s existing processes are adjusted to allow for the requirements in the
state’s marijuana laws — specificaily the community outreach meeting and the negotiation of a host

community agreement.

An alternative option is to follow the state-level model and create a new board, appointed by local elected
officials, whose members have expertise in areas public safety, public health, business, social justice, and
local regulation. The board should be vetted for any conflicts of interest and its decision-making, goals,

and instructions should be clear and transparent,

To allow for checks and balances, a municipality may prefer to designate one entity to oversee the
selection process and another to negotiate the host community agreements,

What process will prospective licensees need to Jollow, and what is the timeline for that process?

Section 56 of Chapter 55 requires the Commission to prioritize review and licensing decisions for
prospective licensees who demonstrate experience in or business practices promoting economic
empowerment in communities disproportionately impacted by high rates of arrest and incarceration for
drug offenses, in addition to registered marijuana dispensaries. There are 123 applicants that qualify as
€conomic empowerment applicants certified by the Commonwealth. In accordance with the
Commission’s mandate to promote and encourage full participation in the adult-use cannabis industry by
those disproportionately harmed communities, the Commission’s recommendation is for municipalities to
prioritize review for these economic empowerment applicants at the local level as well. In other words,

¥



those prospective licensees should be reviewed for suitability before others. Some municipalities in
Massachusetts are considering prioritizing applicants by allowing them to move forward exclusively fora
certain period of time. For example, a municipality may consider only economic empowerment applicants
and applicants who are local residents for the first six months.

Regardless of the entity or entities designated to oversee the selection of Marijuana Establishments, the
Commission recommends that it begin by designing an objective selection process and clear timeline for
prospective licensees. For example, a certain period to demonstrate intent to, g i

community outreach meetings, a certain period to discuss concerns and O"address those concerns
with the overseeing entity, a certain period for applying objective cri d selecting which applicants
at reflects the concerns

proceed, and finally, a set period for negotiating a host commumity
raised and plan to address themn, The timeline should include deadf

entity overseeing the process.

In order to make the local control process more accessiblé
media, social media, and partnerships with communits
broadly as possible. Local forums with question-and-an ;
announce the process as well as interact with prospective licgne



SUMMARY: Recommendations for Creating an Equitable Industry

Given the unique opportunity to build a large and tucrative industry from scratch, the Commission
encourages municipalities to build the licensee selection process in a way that prioritizes the community’s
individual needs and the Commonwealth-wide commitment to an equitable industry and economic justice,
Below is a list of recommendations from this guidance, the state-level licensing process, and other

jurisdictions nationwide,

e ALLOW VARIOUS TYPES OF BUSINESSES: In order to encouragt #n industry that allows for
participation from various communities, the Commission recomn @wing prospective
applicants seeking each type of license to begin the process an a community outreach

then take the opportunity

meeting, where residents could raise specific concerns. App
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VIENTS: Once a commumity establishes zoning and a selection
ecommends that it delegate local decision-making authority and
arijuana Establishments to one entity, either an existing entity or a new
e vetted for any conflicts of interest and its decision-making, goals, and
var and transparent. To allow for checks and balances, a municipality may

ntity to oversee the selection process and another to negotiate the host

o SELECTION PROCESS: In deciding which companies with which to negotiate a host community
agreement, the Commission recommends instituting an objective, transparent selection process
intentionally focused on repairing past inequities, beginning with prioritizing review for state-
designated economic empowerment applicants. Consider preferences for state-designated Social
Equity Program participants, or applications from companies owned by marginalized groups. As




part of the selection process, consider evaluating the company’s diversity plan and plan to positive
impact communities disproportionately harmed, either in the muunicipality or generally.




