CITY OF NEwW BEDFORD
JONATHAN F. MITCHELL, MAYOR

March 21, 2019

City Council President L.inda M. Morad and
Honorable Members of the City Council
133 William Street

New Bedford, MA 02740

Dear Council President Morad and Honorable Members of the City Council:

I am submitting for your approval a LOAN ORDER appropriating
$2,266,968 for Accelerated Repair Projects at the John Avery Parker Elementary
School and Trinity Day Academy.
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_~Sincerely,

CITY HALL » 133 WILLIAM STREET * NEwW BEDFORD, MA 02740 + TEL: (508) ©792-1410 - FAX: (508) 221-6189




CITY OF NEW BEDFORD
CITY COUNCIL

March 28, 2019

AN ORDER APPROPRIATING $2,266,968 FOR ACCELERATED REPAIR PROJECT
AT THE JOHN AVERY PARKER ELEMENTARY SCHOOL AND TRINITY DAY
ACADEMY

BE IT ORDERED, BY THE CITY COUNCIL OF THE CITY OF NEW BEDFORD AS
FOLLOWS: '

That the City appropriate the amount of Two Million Two Hundred Sixty-Six Thousand
Nine Hundred Sixty-Eight ($2,266,968) for the purpose of paying the costs of repairs to
John Avery Parker Elementary School, 705 County Street, New Bedford, and Trinity Day
Academy, 181 Hillman Street, New Bedford, consisting of the replacement of the roof at
the John Avery Parker School and the replacement of the boiler at Trinity Day Academy,
including the payment of all costs incidental or related thereto (the “Projects™); which
proposed repair projects will materially extend the useful life of the schools and preserve
an asset that otherwise is capable of supporting the required educational program, and for a
portion of which the City has applied for a grant from the Massachusetts School Building
Authority (MSBA), said amount to be expended under the direction of the School
Committee; that to meet this appropriation the Treasurer with the approval of the Mayor
and the Committee Finance is authorized to borrow such amount under M.G.L. Chapter 44,
Chapter 70B, or pursuant to any other enabling authority; that the City acknowledges the
MSBA's grant program is a non-entitlement, discretionary program based on need, as
determined by the MSBA, and any project costs the City incurs in excess of any grant that
may be received from the MSBA shall be the sole responsibility of the City; provided
further that any grant that the City of New Bedford may receive from the MSBA for the
eligible portion of the project shall not exceed the lesser of (1) eighty percent (80%) of
eligible, approved project costs, as determined by the MSBA, or (2} the total maximum
grant amount determined by the MSBA; and provided that the amount of borrowing
authorized pursuant to this order shall be reduced by any grant amount set forth in the
Project Funding Agreement that may be executed between the City and the MSBA,; and
further that a portion of the amount appropriated and authorized to be borrowed under this
order shall be provided by a transfer of $1,000,000 of the appropriation and borrowing
authority for the accelerated repair project at the John Avery Parker Elementary School
authorized by the order of the City Council approved by the Mayor on January 20, 2017,
and that such order be amended to reduce the appropriation and borrowing authority
accordingly.




Further that the Treasurer is authorized to file an application with the Municipal Finance
Oversight Board to qualify under Chapter 44A of the General Laws and any or all the bonds and
to provide such information and execute such documents as the Municipal Finance Oversight
Board may require for these purposes.

Further, that any premium received by the City upon sale of any bonds or notes hereunder, less
any such premium applied to the payment of the costs of issuance of such bonds or notes, may be
applied to pay project costs and the amount authorized to be borrowed hereunder shall be
reduced by the amount of any such premium so applied; and the Mayor is authorized to take any
other action necessary to carry out this project.
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MEMORANDUM

To: Mayor Jonathan Mitchell

From: Superintendent Thomas Anders’?&;‘_/ )

Date: March 12, 2019 o

Subject:

Trinity Day Academy and John Avery Parker Elementary School
Accelerated Repair Projects - . ;

The Massachusetts School Building: Authority voted on the proposed Accelerated Repair Projects (ARP)
for replacement of the boiler at the Trinity Day Academy and the roof at.the John Avery Parker
Elementary School on February 13, 2019.-This round of ARP pro_]ects has been 1ncluded in the 2019 2023
Capital Improvement Program,

The total budgets for these projects are:

Project Total Cost Maximum Grant | City’s Maximum :| Expected

from MSBA Cost reimbursement

rate

John Avery $1,450,861 $1,100,560 $350,301 75.85%*
Parker Roof _ .
Trinity Day $816,107 $649,049 $167,058 79.52%
Academy Boiler
Replacement

o The Parker Roof project is below the 80% reimbursement rate due to Designer Costs above the

20% allowed for construction costs.

In addition, the Elizabeth Brooks ARP project was initially approved on March 22, 2018, The initial bid
was over budget by $709,936. The project was subsequently revised in scope and put out to bid a second
time in December 2018. The lowest bid places the project $360,722 over budget. .

I respectfully request the inclusion of a loan order for the proposed ARP projects and an amendment to
the Elizabeth Brooks loan order to accommodate the overage. It will be possible to offset the additional
cost and to defray the proposed ARP projects by reducing the loan orders for the existing Taylor at Sea-
Lab and Parker ARP projects by $360,722 and $1,000,000, respectively.

Thank you for your consideration.




Deborah B Goldberg James A, MasDonald | ]ohn K. McCarthy
Chairman, State Treasurer  Chigf Executive Officer  Executive Director / Deputy CEO
March 8,2019 " o ’ ' |

Via US m&il (with enclosures) and email (with attachments) fo:

The Honorable Jonathan F. Mitchell, Mayor
City of New Bedford

New Bedford City Hall

133 William Street

New Bedford, MA 02740

RE:  New Bedford Accelerated Repair Program Project Funding Agreement
John Avery Parker Elementary School (MSBA Project No. 201802010115)
Trinity Day Academy (MSBA Project No. 201802010510}

Dear Mayor Mitchell:

Enclosed please find three (3) original Execution Copies of the Project Funding Agreement (the “PFA™),
including one complete set of PFA Exhibits, for the Accelerated Repair Program Projects (“Projects™) at the John
Avery Parker Elementary School and the Trinity Day Academy in the City of New Bedford (the “City”). The City must
approve and authorize local funding for the Projects within ninety (90) days after the MSBA’s Board of Directors
vated to approve the Projects. The City must execute and retum three (3) originals of the PFA within thirty (30) days of
receiving the PFA for the Projects. One of the originals of the PFA will be returned to the City after it has been
signed by the MSBA’s Executive Director. Please do not date the Agreement on pages 1 and 32. The PFA will be
dated by the MSBA when the MSBA’s Executive Director signs the Agreement

In addition to signing and submitting three (3) originals of the PFA the City must submit to the MSBA two
(2) fully executed originals of the Exhibit A, the Total Project Budget. The City should keep the enclosed set of
Exhibits and one executed original of Exhibit “A” for attachment to the fully executed original PPA that will be
returned to the City. . Also, please review Section 17 of the PFA to make sure that the designated City officer and
address are accurate with regard to the receipt of notices that may be sent pursuant to the PFA.

The City must also submit two (2) originals of the Certification of Legal Counsel which is being sent via e-
mail as a Word document to enable the City’s legal counsel to put the Certification on his or her letterhead. The
' Legal Counsel Certification requires the City’s legal counsel to certify which local public official or governmental
body (the “Local Governing Body™) has the full legal authority to execute the PFA on behalf of the City and to bind
the City to its terms. The City should keep an additional copy of the certification for its records. -

The City will need to provide a certified copy of the vote of the Local Governing Body authorizing the City-
to enter into and be bound by the PFA ard authorizing the signatory to execute the document on behalf of the City if
required by local charter, by-law, ordinance or other applicable law or policy. This document, if necessary, must
bear the City’s raised seal.

Finally, please complete and submit an electronic payment form (Exhibit J to the PFA). A copy is also being
transmitted as an attachment in Word format so that it can be printed on the City’s letterhead.

The required documents that must be submitted to the MSBA within thirty days after local funding is
—approved and authorized include:
40 Broad Street, Suite 500 * Baston, MA 02109 » Tel: 617-720-4466 + www.MassSchoolBuildings.org

-




City of New Bedford
ARP Project Funding Agreement, John Avery Parker Elementary School, Trinity Day Academy
Page 2 of 2 '

e three (3) executed originals of the PFA (please retain the enclosed set of Exhibits for attachment to the fully
~executed PFA that will be returned to the City);

o two (2) fully executed originals of the Exhibit A, the Total Pro;ect Budget (please keep a copy for insertion
into the set of Exhibits retained by the City); :

» two (2) signed originals of the Certification of Legal Counsel (please keep an additional copy for the City’s
records);

» acertified copy (bearing the City’s raised seal) of the vote authorizing the City to enter into and be bound by
the PFA and authorizing the signatory to execute the PFA on behalf of the City, if requ1red by local charter,
by-law, ordinance, or other applicable law or pohcy,

» acompleted electronic payment form (Exhibit J to the PFA).
should be mailed to my attention at the following address:

Massachusetts School Buiiding Authority
40 Broad Sireet, Suite 500
Boston, MA 02109

All of this documentation must be completed and returned to the MSBA within the time limits described
above. Afier this documentation has been properly completed and submitted to the MSBA, and the PFA has been
fully executed, the City can enter its Total Project Budget into the MSBA’s ProPay System. The MSBA will include
instructions to enter the project budget with the transmittal of the fully executed PFA. Once the City has entered the
budget and the budget has been accepted by the MSBA, then the City can begin submitting requests for
reimbursement to the MSBA. The MSBA will not process reimbursement requests until these requirements have
been satisfied, the PFA has been fully executed, and the Total Pro_|cct Budget has been accepted in the MSBA’s
ProPay System.

If you have any questions, please contact either Kevin Sullivan or me at the MSBA.

Regards,

Do [ JeMy ——

Brian P. Kelley
Associate General Counsel

Enclosures/Attachments

ce! Legislative Delegation
Linda M. Morad, President, New Bedford City Council
Bruce J. Oliveira, Vice-Chair, New Bedford School Committee
Thomas Anderson, Superintendent, New Bedford Public Schools
Andrew B. O’Leary, Assistant Superintendent of Finance and Operations, New Bedford Public Schools
Jon Lemieux, Owner’s Project Manager, The Vertex Companies, Inc.
Steven Habeeb, Designer, Habeeb & Associates Architects, Inc.
File: 10.2 Letters




EXHIBIT A
PROJECT BUDGET
CITY OF NEW BEDFORD
JOHN AVERY PARKER ELEMENTARY SCHOOL
TRINITY DAY ACADEMY

PROJECT FUNDING AGREEMENT




Total Project Budget

New Bedford
Trinity Day Academy ) . 262019
{ SCope T s Excladed Tom |
the Bavls of Estimated Totat
Todal Project Rudget: Al costs assoclatod with tha Faciities Grant or Otharwise | Busle of Ealimated Total | Estimated Maximirm Totat
roject are subject to 963 CMR 2.16(5) Estimated Budget Inaligibts- Faciiltios. Geart _Fachtles Grant'
OFM . Sty §7.500 $0 37,500
AEE ity Study $30,500 50 30,500
Env. & Sia $0| [ 50
Oihar . $0| 50| S0
Feaslbility Stud reement Subtotal $38,000 50 $38, 530,400
ul Fapa ETH S0 0
Development 50 $0 50
[ Gonstruction Contmct D 36 580] 50 $8,560
£ 54,840 30, 54,640
LContract Admirisfralion ST1.67 30 571,876
Clossout $9,780 50 $9,760
Evira Servi 30 20
Reimhursable & Olher Sarvices 80 50 £0
Gast Eslimates §9 &0
Adverilsin g ] £0
Parmittin 50 £0 £0
[Cwmier's Insuranse 30 ]
[Othar Administrative Cosis 30 €0, 50
Administration Subtatal $92,£38} $0 $92,836 $74,£09)
Basic Services
ent 30 20
Censirucion Contre! Documents $53 50 50 £54,
| Bictdini $7.040 $0) 37,000
Construciion Contract Administration $20,000 50| 320,000
Closaou! 54 850 0 $4.850
Other Bask Sorvices 50 0 B0
Baslz Sarvices Bubtatal 0
Construelion 50 §0| 30
|Printing {over minkaum) 25,000/ 50/ $5,000
Cther Ralmbursablo Cosls 80 7] $0
Hazardols Maleriais $30,00D [7] $3,
Ceulech & Cao-Env. 30| 50 S0
Sie Surve, 30 i} $0
Wellends S0 30 $0
Yralfto Siudles S0 E7
Architectural/Enginearing Subtotal $121,500 $0 $121,500 387,200
Pra-Congtruclion Sarvices 50 $0 $0
LandiBuilding Purchase £0 €0
raisal Fasa 50, $0 £0
Recomding {ese $0] $2 £0
Site Acquisition Subtotal $0 $0 $06 $0
Congtruction Budget 1) £0
GMP Fag 0 80
GMP Insurance 30 $0
GMP_Contin 0 50
Divigion 1 - Qenara) Requitsments $142.,788 $0
Oivigion 2 - Exigling Condiions 30 50
Givizion 3 - Concrela 0 (]
Divigion 4 - Y 30 $0
Divizion 5 - Matalg 30 30
Divigion & - Woods, Plusiks and Cempoaiies 50
Division 7 - Thermal and Moishure Proteclion 50 [T
Division 8 - Openi 50/ [
Civision & - Finishes 30 [14
Division 10 - Spadialties S0 [11]
Division 11 - Equipenent (5] [1]
Diviclan 12 - Furpighings $0 [T
Divigiers 13 - Spedial Congtruiion Se [T}
Ciivislon 14 - Conveying Systems 0
Division 24 - Fas Suppression 40
Division 22 - Plumbing 0
Division 23 - HYAC 0
Division 26 - inlegrated Automatlan i
Division 26 - Eicirical
Dhvigicn 27 - Coi ialiona %0
Division 28 - Elactronic Safely and Securily 9
Division 31 - Earthwork $0
Cryision 32 - Extarior bmprovements %0
Division 33 - Liffilies $0
Construction Budget $0 $532,049 $475,630
0 30 30
$0 LT 30
s0f 50 30
Altarnates Sulrtotal $ 50 $0 $0
Uity vopany Fess §0 1] 50
Tesfing Senices §0 30 30
Swing Space/Modulars $0 $0 Cf
Other Costs (Mafling & Movi 0 50 5
Migc. Project Cosats Subtotal $0 $0 30 50

Rev. 2: Jan 2012
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Row Bodford )
Trinity Day Academy

Total Project Budget

28/2019

Totat Projoct Budgat: All coats associatad with tha
act o 983 CMR 2.18(3

the Basia of Estimated 'I'ntal
Facltitlns Grant or Otharwise | Basls of Extimated Total
lnaligitle _ Faglities Gmant'

Extimated Maximem Total
Facliitios Grant’

Projact Budget
‘Board Authorization

Project Budget $784,185
Scope Items Excluded or Othenwise Ineligible $0
Basis of Estimated Total Facilities Grant’ $784,185
Reimbursement Rats 80.00%

Eslimated Masximum Total Faciliies Grant' $827,348|
Total Construction Centingenc! $26,602

Tatal Qwner's Continganc $5,320 -

Polentially Eligible Construction Contingancy” $28,602
Potantially Eligible Owner's Conli ngencﬂ $524)

| Total Potentially Eligible Conlingency”| $27,126|
Reimbursament Rate B0.00%
Potsntial Addiional Gontingency Grant Funds® $21,701
Maximum Total Faciities Grani] $648,049

Total Project Budget!

$816,107

This drtumant waa prapard by the MEBA based on a pellminety review of Informalian and estimates provided by the Owner'a Project Manager of Naw Badford far tha John Avery Paker Elemantary Sehool project, Baeed
on this pealininaey Mviaw, tartain Bisdgal, cont and scope flems heve bean dalarmined to be nefpibla for raimburserment, howaver, s document Goss not condain & fingl, axhaustiva list of alf budget, cosl end scopa lams

which may ba insligiils for ralmibursament by dw MIBA. Hotis it 1n ba 5 final

of which budgpet, cast and scons tiama mey ba eligible For relmburesmiant by {he MEBA_ AN projact budge, cosl and

$40pe Rams shal ba subjsct to revisw ard gudit by the Authosily, snd e Aulhority shall delenmina, In ils sole dlacretion whethar any such bidged, cosl el scops ilems are siigibe for aimbursamenl. Tha MBEA may
catsrmine that cartain additional hdm cost and seape iteaa are insligibts for mimbursamant,

1. Tha fackltlas gn fot the Project Funding Apreemant doea net include eny qligibe d 2 aubject to ravaw and 2wt by the MSBA. At Ibe time of PFA 84d
Ve Eabi Faskliea Geatrdt and Ihe Medmum Tolal Facikios Grant will e adiated o ascaunl for aay bedgel Teiian riquesls submitted and spproved by the MSEA af the U of #itehlaning the

Amendmwit

zmmlm&mamdma Projacl Fustding Agreament and the sppticatin paoles and guidelines of tha Authoriy, any & d wih Ina o transtar of funda fmm ekher the Cwnars.

?!lilhmdmdllh'llﬂ MaBA,

By gigning this Tolal Project Budget, {
hereby cerily that | have read and
uniirrstand the fom and further certify,
the bast of my knowledge and beliaf, thet
the information suppiisd by the Biatrict in
the tabia abave (s frue, aceurale, and
campleis.

By:
Title: Chalr of School Buiding Commiltae
Dala:

By aigning this Totat Project Budgel, |

conify that | have rasd and
undsretend the fore and furthar eeitify, to
tha bast of my knowladge and belief, that
the information suppfied by the Ristrict In
the table above i& fua, accurate, and
complnte,

By:
Title: Suparintsndent of Schooks
Date: .

Rev. Z: Jan 2012

{0 ether Hudgal ling iwme ehall be subject o sevigw try e Autharity o dﬂhmlnswhuthw mwch cAsiA ke aligille for reiminersamant by the Aulharly. All coata are subject o

By signing thls Tolat Projact Budget, |
haraby certify that | have read and
undearstand ihe form and furthar cariify, to
Iho bast of my knowledge and baliel, that
i infermation suppled by the District in
tha labla abova is true, acourate, end
complats.

By: .
Tilfe: Chief Executive Officer

Date:

By signing this Total Praject Budpet, |
kareby cartiy iRet | heve read and
understand tha Term and further ceriify, to
{he best of my Knowl(edgae and ballef, that
the information supplied by the District in
ks table above s tus, accwats, and
complate.

By:
Tilke: Chair of Schod! Commities
Date:

Paga2of2




MNaw Berford -
John Avery Parker Elemantary School

Total Project Budpeat

Total Profoct Budget: All costs assosiated with the
project are subject to 863 CMR 2.16{5)

21612019
BCOR® 1ems EXCRIged rom
tha Basls of Estimatud Total )
Fagliities Grant or Otharwisa | Basks of Eatimatad Total | Estimated Maximum Total

Estimated Budget (naliglble Facllitias Grant' Fanlitias Grant!

Divigion 1 - Genaral Raguiremants

Division 2 - Eisting Canditions

Division 3 - Cancrete

Division 4 -Masonry

Division S - Melals

Divigion & - Woods, Plastics and Composites

Division 7 - Thermal and Moisture Proteclion

Chvisian 9 - Finighas

Dhvisian 12 - Furnishings

Divizlon 13 - Spacial Conslruciion

=

Divigion 14 - Conveying Systams

Division 2 DEMESS

BlBig

Olvision 22 - Plumbing

ey
ha|
[=]
[

:

Division 23 - HVAC

2

§81,0

Divialsh 25 - ktagratad Autormation

Divigion 26 - Elecirical

Be

Diision 27 - Communicationa .

Division 28 - Elactronic Safety and Sqruril

Divisicn 31 - Eardiwom

Dhigien 32 - Exigrior Improvements

Divislon 33 - Uiitias

88388}

nstrucﬂon Budget

-

B
;S tb b b e b et

$1,067,014 ' $853,611

§1.067.0

ates Subtotal

Bl

Testing Servicas

SWHG

paceModiilarg

Oifier Projec! Coals {Malling & Mo

Misc, Project Costs Subtotal

o |lelalc B lsloicl

o
$0
80
30
$0

Rav. 2: Jan 2012




Tatal Project Budgat

New Badford

John Avery Parker Elamentary Schoal 21812019
BEt o NaTe FROTued ot
the Basls of Eatimnted Total
[ Total Praject Budget: AM costs assoclated with tha Faciiities Grant or Otherwlas | Beaia-of Estimatad Total | Estimated Maximum Total
|projact are subjact {0 363 CMR 2.16{4

Ineiglble Faclities Grant' Facliies Grant’

Project Budget s8¢;491 | $1,322,349
Board Autorization
_ Project Budget] $1,386,840
. Scope lems Excluded or Otherwise Ineligibie] -§84,481
Bass of Estimated Total Facillles Grant' §1,322,348
Reimbursament Rate ~_80.00%
Estimated Maximurn Total Fecilies Grant’ $1,057 879
Total Construction Contingency’] $53,351
Tolal Owner's Contingency’ $10,670
Potentially Eligihls Gonstruciion Contingency” $63,351
Potentially Eligible Owner's Contingency” 50|
Total Potentially Eligible Contingency® $53,351
Relmbursemant Rate _ 80.00%
Patential Additional Contingency Gmnt Funds® $42.681
Maximum Total Facillties Grant $1,100,580
Tolal Projsct Budget| $1,450,861
This decument was preparad by 1ha M58A based on 6 : raview of and d ‘wmmﬂl‘mmnmwu{mmm far the John Avery Pmracmwy&mum Basad
o Hia prelimied ty niview. cerdaln buggel, cost iisma @ad In ba inadgiva for howevar. this do does noleentain & Fnal, Eams
which trizsy bet Ineéitbte for reimtursament by tha FASBA. Nor [ il intanisd o b & fnal dstermingtion al whick budaet, cest Bed scopa Hema may ba aBigible for rimbursamaent by ﬂu!ﬁﬂk Alipmmubdgnl,mﬂ and
#cap s $hidl Ga subiect lo raview Bnd BudiL by tha Authosdly, and the Authesliy shell detarmdm, tn e saie diemion whalwy sy such budget, cosl end acope it elgha far A may
datennitn hal corain sdditonal busiget, con and scope it Inigibke for

1 Th!asl.h-tnlndmwmmtn\lmmamfww?mjaclﬁndlmm“nanlm includ

afigibia funs znd ja suljacl o review and audit by the MEBA. Al thn tma of PFA Bid

Anssndment.
zmmmuuSnnmazouflmFMFmdm and It

policies and goa

FaciiFes Grand and the Maximum Tolal Fecilias Granl wik b sdustad ko accounl hr !l’lvblﬂll ravision requasis submilisd and approved by ha MSBA st the lime of estatfishing the

or transfer of funds fram aithar Fia Gwimes.

ﬂ'lﬂihmﬂvmy frel conl k wilh Iha

orine
raview end audil iy the MSBA

By aigning this Total Prejac: Budget, §
hereby cerlify that | have read and

understerd tha form and furhar carlity, to
fiva bast of my knowledge and halef, that
\ha infornation supplied by the Bletrict in
1he table above IS True, acturats, snd

to olhar budget line lama shall ba subjeel b review by the Authoriy o dcumln-mm«anym mmeﬂgmamrratmnmmm by tho Authority, All costa are subjaciia

By signing 1his Total Projact Budget, |
heraby carlify that | have read and
understand the form and further cerify, lo
the hest of my knowledge and higliaf, that
tha Infoemation suppilad by the Diskrct in
the table abgve |8 rue, accurate, and

complete. complete.

B By:

Tille: Chair of Schoo! Building Committes Title: Chisf Exealive Officar

Date: Dats:

By sigaitig this Total Projact Sudget, | By signing this Totel Project Buxigat, |

heraby certily ihal | have read and
understand the form and further cerfy, to
the bast of my knowledge and belief, that
tha Informatan supplied by he district in
the tabfe abova s true, accurate, and
complate.

&y
Titia: Suparintandsnt of Sehaots
Date:

Rav. 2: Jan 2012

heraby carily that | hava rasd and
underatgnd tha form and further certify, to
e bast of my knowledgs and ballef, hat
tha informatlon supplied by the Dlatrict in
tha fable above Is true, aocurals. and
compiete,

By
Title: Chalr of Schodl Committes
Crata:

Page20f2




District Name: City of New Bedford
School Name: John Avery Parker ES, Trinity Day Academy
Project ID Number: 201802010115, 201802010510

PROJECT FUNDING AGREEMENT
ACCELERATED REPAIR PROGRAM

This PROJECT FUNDING AGREEMENT, (the “Project Funding Agreement™), dated as of
, 2019 (the “Effective Date”) is entered into by and between the
Massachusetts School Building Authority, an independent public authority of the
Commonwealth of Massachusetts (the “Authority”), and the City of New Bedford together with
its successors and assigns (the “District” or “Owner”) (Authority and District or, Owner
collectively referred to herein as the “Parties™).

'RECITALS

WHEREAS, the provisions of General Laws Chapter 70B, as amend

WHEREAS, the District has applied for and desires to receiviga, Tota
Authority pursuant to the provisions of Chapter 70B, Chapters

08 and 210 of the Acts of 2004,
and 963 CMR 2 00 et seq. for a Project (as - ection 1 below) consisting of a roof

at 181 Hillman Street, New Bedford, IgA 027
m this Agreement; and |

t 1s in the best interesis of the Commonwealth and the District with
te,” type of construction, sufficiency of accommodations, open space

R the Project has a value over its useful life commensurate with the lifecycle cost of
building, operating, and maintaining the school facility; and
WHEREAS, the Project is not at a school that has been the site of an approved school project
pursuant to Chapter 70B or Chapter 645 of the Acts of 1948, as amended, within the 10 years
prior to the Project Application date, or the Project is unrelated to such previously approved
project in the same school; and

Project Funding Agreement (Accelerated Repair Program) v.02.22.2017 1




District Name: City of New Bedford
School Name: John Avery Parker ES, Trinity Day Academy
Project 1D Number: 201802010115, 201802010510

WHEREAS, the Project is within the capacity of the Authority to finance within revenues
projected to be available to the Authority; and

WHEREAS, the Authority, though a competitive procurement process, has selected a pool of
Owner’s Project Managers and a pool of Designers for the Accelerated Repair Program and has
assigned an Owner’s Project Manager and a Designer from those pools to the District’s Project
in accordance with the assignment process described in the Authority’s “Consultant
Assignment Procedure: MSBA Accelerated Repair Program,” which is incorporated by
reference herein; and g

WHEREAS, on February 13, 2019, the Board of the Authority has vote
Executive Director to enter into a Project Funding Agreement with the Disg
“and

nmderatmn the receipt and

this Pro;ect Funding Agreement and other good and valuable
fe, Authority and the District, intending

legal sufficiency of which are hereby acknowleége

The Authority agrees to provide a Tatal Fagilitiesty rnt to the District, subject to all of the
following terms and conditions: '

cori f the”Accelerated Repair Program, including, but not limited to, the Authority’s
Susta h}f&eqmrements for the Accelerated Repair Program, which are incorporated by

ein, and any other eligibility requirements set forth in this Project Funding
Agreemert or otherwise established by the Authority.

“Assisted Facility” means the school facility or facilities that is/are eligible for and will receive
either a Total Facilities Grant or partial payment of a Total Facilities Grant pursuant to this
Project Funding Agreement.

“Construction Contract Documents” means all agreements, contracts, and other documents,
including, but not limited to, the Owner-Contractor or Owner-CM at Risk Contracts and
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attachments thereto, Advertisements, Instructions to Bidders, Bidding Documents, Contract
Forms, Conditions of the Contracts, Specifications, Drawings, all addenda issued prior to
execution of the Contracts, and other documents listed in the Owner-Contractor or Qwner-CM
at Risk contracts and any amendments or modifications issued after execution of said contracts,
executed by and between the District and the Contractors or any other parties that set forth the
terms, conditions, requirements, and specifications for the design and construction of the
Project. For purposes of this Project Funding Agreement, the Construction Contract
Documents shall also at all times include a current construction schedule, a current Total
Project Budget, and a current cash flow projection. :

“Contractor” is the person or entity identified as such throughout the Constgygti “!““'rgé';:- tract
Documents and who is primarily responsible for the performance an
construction work on the Project.

company, joint venture, or other entity engaged in the pfactice o cture, landscape
architecture, or engineering that meets the requirements o
procured and assigned by the Authority and contracted by thgaDist
procedures described in the Authority’s “Science Lab Imtiative and Accelerated Repair
Program Owmer’s Project Manager and Design, signment Procedure,” which are
incorporated by reference herein, e provisions of law fo perform
professional design services.

“Excusable Delay” means a delay’l Qf theiPloject that either (a) is solely because of a natural
g/ that is not preventable by any human agency, or (b} is

LAEYy

to be excusable.

“Final Request and
District to the Auth uppn final completion of the Project, that is (1) signed by the Owner’s

, been completed and constructed in accordance with all Construction
(2) 31gned by the Designer stating that, to the best of the DeSIgner s

to the best of his/her knowledge and belief, that all of the terms and conditions of this Project
Funding Agreement, all other agreements between the District and the Authority and all
applicable regulations and guidelines of the Authority have been satisfied. :

“Monthly” means once each calendar month.
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“Notice to Proceed” means the written communication issued by the District to the Contractor
or CM at Risk authorizing him to proceed with the Owner-Contractor or Owner-CM at Risk
contract and establishing the date for commencement of the contract time.

“Owner’s ‘Project Manager” shall mean the mdividual, corporation, partnership, sole
proprietorship, joint stock company, joint venture, or other entity procured and assigned by the
Authority and contracted by the District, in accordance with the procedures of the Authority’s
“Science Lab Initiative and Accelerated Repair Program Owner’s Project Manager and
Designer Assignment Procedure,” which are incorporated by reference herein, and™all other

the Authonty

“Project” refers to, and is bomprised of the two school proj
described in Exhibit “B” and elsewhere in this Agreement,
facilities:

d accounting of the projected amount of funding being
lﬁgistrict during the course of the Project on a monthly basis,
i lt G‘D”

“Project Scope” means the scope of the Proposed Project that has been mutually agreed to by
the Authority and the District and as is attached hereto as Exhibit “B”.

“Project Scope and Budget Conference” means the conference described in 963 CMR 2.10(9).
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“Project Site” means the specific locations of the Project at each of the two school facilities
described herein and as more fully described in Exhibit “E” attached hereto.

“Schematic Drawings and Plans” means, where applicable to the Project, preliminary floor
plans identifying programmatic and other spaces, elevations, site plans, plot -plans,
topographical plans, plans showing the location of the Project in relationship to other schools in
the district, engineering studies, and any other plans deemed necessary by the Authority.

“Subcontractor” means a person or entity that has a direct contract with the Contrac 0}, or CM
at Risk to perform a portion of the work on the Project.

pursuant to a schedule established by ’she Authority and sul
this Project Funding Agreement. The Total Facilities Gra
sums of money, one for each of the two school projects de
mingled or considered in the aggregate for purposes of disb

clude reimbursement amounts for any

Budget (“Exhibit A”), which amougs doe " ot
jer’sigontiigency and construction contingency line

potentlally eligible costs within the o
items in the Total Project Budget (“E
the two school projects described Be an amount less than the Estimated Maximum
Total Facilities Grant pursuant to Gthority’s regulations, policies, and guidelines and the

“Maximum Total F
set forth in the Total

Authority’within its sole discretion provided that the total amount of Pro;ect costs eligible for
reimbursement, including any eligible. costs expended from the owner’s contingency and
construction contingency line items, shall not exceed the Maximum Total Facilities Grant
amount for each of the two school projects described herein under any circumstances. The
actual Total Facilities Grant for each of the two school projects described herein may be an
amount less than the Maximum Total Facilities Grant pursuant to the Authority’s regulations,
policies, and guidelines and the provisions of this Agreement.
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“Total Project Budget” means a complete and full enumeration of all costs, including both hard
costs and soft costs, so-called, that the District reasonably estimates, to the best of its
knowledge and belief, has been or will be incurred in connection with the planning, design,
construction, development, the mobilization of the operation, and the completion of each of the
‘two school projects described in this Agreement that comprise the Project as approved by the
Authority, which may be updated from time to time by mutual agreement of the Parties and
which is attached hereto as Exhibit “A”. Fach of the two school projects described herein
shall have its own individual Total Project budget, as more particularly described i
[13 A-”

“Vendor” means any person, entity, business, or service provider under
with the District to provide goods or services to the District in connection

SECTION 2
THE PROJECT AND THE TOTAL FA

2.1  As of the Effective Date and subject to the satisfacii
reasonably determined by the Authority: (a) all ofgth
Funding Agreement, (b) the applicable provisions ¢
Acts of 2004, and 963 CMR 2.00 et seq., andﬁ,@

or compliance with, as
erms and conditions of this Project

Maxunum Total Facilities Grant for
provided in this Section 2.1, shall ut
final approved, total eligible Proj
Rate”) or (i) $627,348.00 for ¢
Avery Parker Elementary 4
Notwithstanding the foregginip

ity Day Academy ; and $1,057,879.00 for the John
(“Estimated Maximum Total Facilities Grants™).

ion 2.3 of this Agreement, that expenditures from the owner’s
tingency line items of the Total Project Budget, so-called, are
i and in the event of any such determination, the Authority may
adjust the abovestat bEstimated Maximum Total Facilities Grant amount to account for the

entary School. In no event shall the final, Maximum Total Facilities Grant,
yseligible owner’s and construction contingency amounts, exceed the amount
specified "for'each of the two school projects described above. The Parties hereby acknowledge
and agree tha’s the Estimated Maximum Total Facilities Grant and Maximum Total Facilities
Grant amounts set forth in this Section 2.1, are maximum amounts of funding that the District
may receive from the Authority for the Project, and that the final amount of the Total Facilities
Grant for each of the two school projects described above may equal an amount less than the
amount specified for each of the two school projects described above, as determined by an
audit conducted by the Authority. Any costs and expenditures that are determined by the
Authority to be either in excess of the above-stated Total Facilities Grant for each of the two,
individual school construction projects or ineligible for payment by the Authority shall be the
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sole responsibility of the District. The Parties hereby agree that costs incurred by the District in
connection with the Project prior to the Effective Date may be eligible for reimbursement if the
Authority determines in its sole discretion that such costs meet the Authority’s eligibility
requirements. For purposes of applying the Total Facilities Grant, each of the two school
projects described herein shall be considered severally, and not jointly, so that any unused
portion of the grant amount specified for one of the school projects cannot be applied to an
overage in otherwise eligible costs that exceed the grant amount specified for any of the other
school projects.

22 In the event that the Authority reasonably determines that the Projgfit.] ':'3::__- ot
accordance or compliance with the Project Scope, the Project Schedule, al"Hroject
Budget, the Construction Contract Documents, the Schematic Drawings ap s, all of the

s
Bl

covenants in Section 3 of this Project Fundmg Agreement, all other terms a ondjtions of this
Project Funding Agreement, the provisions of Chapter 70B, Chapters; 40 of the Acts
of 2004, 963 CMR 2.00 ef seq., and any other applicable g guideline,
approval or directive of the Authority, including, but not h nited to, the and conditions of
the Accelerated Repair Program, mcludmg the Authority’s “i8 lity Requirements for the
Accelerated Repair Program,” or 1s delayed (other thantan,_ ._,=f" sable Delay) then the

Project, provided that the Authority shall not unreaso; withhold any such payments. In the
event that the Authonity either temporarily or perpidnenti$swithholds payment for the Project,
hat thority shall have no liability for any

such withholding of payment or any 1 i ty%c T as a result of any such withholding of
payment. This provision shall be applied 4 pverally, an and not jointly, to each of the two,
individual school projects that co fthe project so that an adjustment caused by a
construction bid price for a particula project that is lower than the grant amount for that
school project, as set forth.in Sectio] is Agreement, will be applied to reduce the Total
Project Budget and grant amous f school project only.

ledge and agree that, in the event that the lowest, responsible
forthe construction of the Project is lower than the corresponding
Tatal Project Budget, the Authority shall reduce the Total Facilities
Aﬁé Section 2.1 of this Agreement accordingly. The Parties hereby
e and agree that, in the event that the lowest, responsible bid accepted by
mstruction of the Project exceeds the correspondmg amount set forth in the

accepted -" the District for construction of the Project exceeds the corresponding amount set
forth in the Total Project Budget, the District may use a reasonable amount of the owner’s
and/or construction contingency to fund the cost of any such budget overrun; provided
however, that expenditures of owner’s and/or construction contingency funds for the purpose of
funding such budget overruns shall not be eligible for reimbursement by the Authonty and shall
be the sole responsibility of the District.
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2.4  The Reimbursement Rate for the Project is calculated as set forth in the reimbursement
rate summary, attached hereto as Exhibit “I”, and shall be subject to the provisions of M.G.L.
c. 70B, 963 CMR 2.00 ef seq., and the policies and guidelines of the Authority.

2.5 INTENTIONALLY LEFT BLANK

SECTION 3
COVENANTS

The District covenants and agrees that as long as this Project Funding Agreeme : effect,
the District shall and shall cause its employees, agents, and representativ T
comply with the following covenants:

3.1  The District acknowledges and agrees that the Authori
pursuant to Chapter 70B, Chapters 208 and 210 of the Ac_ts ,

comply with all provisions of this
¢t t0 the Project that have been
referenced herein or otherwise approved in i 1s1

that are applicable to the Project and th Fi #ri" Agreement and the District shall take

all action necessary to fulfill its obligatio s, urlil % Project Funding Agreement and under all
other agreements related to the Projagtthatthave Peen referenced herein or otherwise approved
by the Authority. %"

3.3  The District hereby ag that 3¢’ shall submit all Project information, including but not

limited to, Total Project Biidget
Project progress reports and any additional information that may be requested by the
v g fimely manner in a form satisfactory to the Authority.

34 The Disiet Heg
satisfy cofnplete
| prornﬁaalpl Y &

: grees that it shall use its best efforts and resources to diligently
ch of the terms and conditions of this Project Funding Agreement as

Project S-ope shall be subject to review and audit by the Authority, and the Authority shall
determine, in its sole discretion, whether such costs are eligible for reimbursement pursuant to
the Authortty’s regulations, policies and guidelines. There may be Project costs, in addition to
the 1tems specifically identified as ineligible in the Total Project Budget and/or the Project
Scope that are ineligible for reimbursement according to such regulations, policies, and
guidelines. The District hereby further acknowledges and agrees that certain costs incurred by
the District in connection with the Project shall not be eligible for reimbursement by the
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Authority, pursuant to 963 CMR 2.10 & 2.16(5) and any other rules, regulations, policies, and
guidelines of the Authority, including, but not limited to, the following:

(a.)  Financing and Interest Costs. The District hereby acknowledges and agrees that
any financing costs incurred by the District, including, but not limited to, interest,
principal, costs of issuance, and any other cost related to short or long term bonds,
notes, or other certificates of indebtedness, refunding notes or bonds, temporary loans,
or any other form of indebtedness issned by the District in relation to an Approved
Project and all costs associated with credit rating services, legal services rela
issuance of any indebtedness, and financial consulting services shall not
reimbursement by the Authority.

(b.)  Legal Fees and Costs. The District hereby acknowled _
cost of legal services, including, but not limited to, bon. e&b
arbitration or mediation fees, filing fees, and any othei™}
ncurred by the District in connection with the j
reimbursement by the Authority.

; pw and audit by the Authority, and
whether a project cost is eligible for reimbursement shidll bé determined by the Authority, in its

] gintenance of the Project Scope, Project Schedule,
and Total Project Budget and the’E“ strictishall not make any changes, additions, or reductions
to the Project Scope, Projectdchedule, or Total Project Budget without the prior written
approval of the Authority. Ay Tgzenses to the Total Project Budget as set forth in Exhlbzt A
as of the Effective Date, ha

fundingﬁ.ggr ,Llf O3

Sectigfl 2 fthls 2 or

the Dist 'ct hereby acknowledges and agrees that the Authority shall not be required or
make any payment of the Total Facilities Grant for eligible Project costs while an
p efault as defined 1 Section 22, shall have occurred.

3.8
obligate
Event of

3.9  The District hereby acknowledges and agrees that it shall provide the Authority with an
updated Total Project Budget on a Monthly basis that shall include, but not necessarily be
limited to, the following: (a) the projected total Project costs, (b) actual expenditures to date,
(c) estimated remaining expenditures for the Project, (d) a detailed explanation of all variances

from Total Project Budgets previously submitted to the Authority, (e) all sources and amounts
of funding, and (f) an updated Project Scheduie.
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3.10 The District hereby agrees that, in order to demonstrate that adequate funding for the
Project is available, it shall provide the Authority with financial statements, details relating to
the financial condition of the District, an updated Project Cash Flow projection on a Monthly
basis, in a suitable format acceptable to the Authority, to demonstrate that adequate funding for
the Project is available.

3.11 The District hereby agrees that the Project shall meet the Authority’s Sustajnability
Requirements for the Accelerated Repair Program, which are incorporated by referent® herein,
and the District further agrees that the Project shall produce measurable energ s and
shall incorporate sustainable maintenance practices.

capital mamtenance practices.
3.13  The District hereby acknowledges and agrees tha

grants, or donations from any third party or funding f ¢
' connection with the Project, all such amounts shalyﬂ%
shall be deducted from the total amount of eligiblg préjgst costs (also known as Basis of Total
‘_ ”‘“S‘s ‘the remaming amount of e11g1b1e costs
:‘%‘ﬁé;@.é*

Total Facﬂlttes Grant. ThlS provision.s Al %% 4PP ieé severally, and not jointly, to each of the

recelves from any third party or fuftling Soui ce, other than the Authority, for a particular school
project shall be deducted from.tig BaSis6f Total Facilities Grant for that school project only.

3.14 The Dustrict shall § se Authority’s Contract for Project Management Services and,
Contract for DesignepServiges;#as they have been revised by the Authority spec1ﬁcally for the
Accelerated Repair ? , and any other standard contracts, contract Provisions, guldellnes

require thes@wner’s Project Manager and the Designer to investigate and review the progress
and quality and construction of the Project. The District shall undertake all reasonable efforts
designed to ensure that the Contractor, Subcontractors, and all Vendors expeditiously and
diligently construct, equip and complete the Project in a good and workmanlike manner.

3.16  The District hereby acknowledges and agrees that it shall keep all records related to the
Project including, but not limited to, those records described in 963 CMR 2.16(4), for as long
as the Assisted Facility is in service as a public school or remains under the ownership or
control of the District. The District shall and shall cause its employees, agents, representatives,
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and its Owner’s Project Manager, Designer, Contractor, and Vendors to keep adequate records
of the Project and shall make all Project records and the Project Site available to the Authority,
representatives of the Authority, and the Authority’s Commissioning Consultant.

3.17 The District shall neither change nor permit a change of the Designer or any of its key
personnel or sub-consultants without the prior written approval of the Authority in accordance
with the provisions of 963 CMR 2.12 and the Authority’s requirements for the “Science Lab
Initiative and Accelerated Repair Program Owner’s Project Manager and Designer Ass' gnment

include a statement of reasons for the change or proposed change and an
impact of the change or proposed change on the Project. If the Authority d
discretion that a change of the Designer is necessary, the Authorit

Program in accordance with the procedures described in the
and Accelerated Repair Program Owner’s Project Maj
Procedure.” The District shall not contract with any ney
assigned by the Authonty to the PI‘O_]eCt The District sha the Authority’s standard

by the Authonty for the

Accelerated Repair Program.

3.18  The District shall not change the Contlz {8r Wil
the Authority of the District’s intent t%make!such % change in accordance w:th the prov151ons
of 963 CMR 2.12. As part of its writte

statement of reasons for the proposedychd
the Project. The District shall comp
otherwise allowing 2 new Contratlgr

thydll applicable provisions of law in selecting or
e over the Project and the District shall provide
g the new Contractor and describing the process by

lStl’iCt and shall prov1de the Authonty with copies of the transmlttal
f nts evidencing such delivery. In the event that the Owner’s Project
ig or Contractor is assigned by the Authority or hired by the Disirict after the
> the District shall deliver this Project Funding Agreement to said Owner’s

3.20  With respect to all actions taken in relation to the Project, the District and all of its
officers, agents and employees shall observe and obey, and shall include language in all of its
contracts with the Owner’s Project Manager, Designer, Contractor, and all Vendors requiring
them to observe and obey all federal, state and local laws, regulations, ordinances, codes,
statutes, orders, and directives and any other applicable provisions of law.
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321 The District shall require the Contractor to indemnify the Authority and comply with
the indemnification requirements set forth in Section 16 of this Project Funding Agreement.
Within sixty (60) days after the Effective Date, the District shall provide the Authority with
written documentation evidencing such indemnification of the Authority, unless otherwise
agreed in writing by the Authority. In the event that the Contractor is hired or assigned by the
District after the Effective Date, the District shall provide such written documentation
evidencing such indemnification within ten (10) days after the effective date of hire or
assignment. In the event that the Dls’mct does not obtam mdemmﬁcatlon of the Autho ity from

the Authority a list of all

3.23  During the course of the Project, the District shall su
2, Order log, so-called) and all actual

proposed changes (in the form of a Potential Chay
changes, amendments, addenda to the Constructiog{
contract, and the Owner-OPM contract. The Digirict'sha
extra work orders, or modifications to the n Authorlty for the Authority to con31der
hangezo ders, extra work orders, or modifications are
ipursuant to this Project Funding Agreement. The
that’the Authority’s review of the proposed change
#hall be limited to whether the change order or
amendment may be eligible for dement pursuant to this Agreement and the Authonity’s
regulations, policies, and guiglelin@g,¢ The District must independently determine whether the
proposed change order ofjamengment is reasonable and necessary for the Project. Nothing

eligible for reimbursement by the Al
District hereby acknowledges and
orders, change orders, and ametfdhx

Contract Mind contractors have obtained such Project Permits within fifteen (15) days after
the Praject P its have been obtained. With respect to any of the Project Permits that are
required byylaw to be recorded or filed with any government office, the same shall be duly

recorded dnd filed in accordance with all applicable requirements. The Authority shall have the
right to request copies of Project Permits at any time, and the District shall make available any
Project Permits requested by the Authority.

3.25 Prior to receiving final payment from the Authority, the District shall have obtained all

required inspections and approvals of the Project that are required by law or otherwise required
by the Authority.
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3.26 The District hereby acknowledges and agrees that the Authority may engage an

independent party, not affiliated or associated with the Owner’s Project Manager, Designer, or
Contractor, to provide commissioning services with the mtent of achieving, verifying and
documenting the performance of building systems in accordance with the design intent and the
functional and operational needs of the District (hereinafter “Commissioning Consultant™).
The District agrees that it shall fully cooperate with and accommodate the commissioning
efforts undertaken by the Authority and the Commissioning Consultant and shall require the
Owner’s Project Manager DeSIgner and Contractor to provide the same level of cooeratlon

- Authority shall not be respons:ble for any delays that may result from the
Consultant’s work.

compEete, the District shall submit to the Authority a
Reimbursement and an accounting of the total final Proje
otherwise acceptable to the Authority.

328 The District hereby agrees that, upon comfjeti
shall have an anticipated useful life of at leasﬁﬁ_ eats, 3
will materially extend the useful life. o 6l and preserve an asset that otherwise is
capable of supporting the required Educatjona¥j :

arl@f agrees that neither the District nor any of its
tiiny false or intentionally misleading information or
ttion with this Project Funding Agreement, and further
acknowledges and agrees thah thégumissi i
be a material breach of Proj¢ct Funding Agreement and shall be cause for the Authonty to
revoke any and all satHerwi i i
made to the Distri make the District ineligible for any further funding from the

: eby further agrees that it shall have a continuing obligation to

responsibi 1ty, cost or liability for the results of any study, environmental assessment,
geotechnical site testing, including but not limited to, site remediation, clean-up, or other site
remediation services.

3.31 The District hereby acknowledges and agrees that the requirements set forth in the
Agreement are intended solely for the benefit and protection of the Authority as the grantor of
Project funding. Nothing herein shall be construed as advice to, nor create a duty to provide
advice to, the District regarding legal or contractual requirements or best practices for the
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Project. It 1s solely the obligation of the District to determine and comply with all legal
requirements applicable to the Project and to determine and enforce any necessary contractual
requirements and obligations of its Designer, Owner’s Project Manager, and Contractor.

3.32 The District shall not issue the Notice to Proceed prior to the Effective Date unless
otherwise agreed to in writing by the Authority.

3.33  The District shall use its best efforts to monitor the performance of the Owner’s Project

prov1510ns of the D1strlct s contracts with each of them.

3. 34 The District shall not combine, consolidate, or conjoin in any way thg

or vendor for any other construction, repair or renovation proje gXpress prior
written approval of a duly authorized representative of the Authority y costs incurred by
the District that relate to, or arise out of, the use of a combined, ct}nsolidated or conjoined
procurement, pre-qualification or selection process as pro% ibed gbove, including, but not
limited to, the preparation of bid documents, requests ervices, and requests for
quahﬁcatlons without the eXpress pnor written appro¥il, f a duly authorized representative of

fnents shall comply with, among other

3.35 Spemﬁcatmns for Constructiog;Contga
¢ District intends to include specifications

things, the provisions of G.L. c. 30, §39=:_ (b

of G.L. c. 30, §39 is paragraph, the Authonty may deem ineligible some or all of the

certifications that th i ‘- ay requue If the District fails to comply with the provisions
costs related to sach tary specifications.

SECTION 4
REPRESENTATIONS AND WARRANTIES

The District and the undersigned, for themselves and for the District, hereby warrant and
represent that each of the following statements is true, correct and complete:

4.1  The District is validly organized and existing under and by virtue of the laws of the
Commonwealth, has full power and authority to own its properties and carry on its business as
now conducted, and has full power and authority to execute, deliver and perform its obligations
under this Project Funding Agreement.
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42  The District is duly authorized and has taken all necessary steps to authorize the -
execution and delivery of this Project Funding Agreement and to perform and consummate all
transactions contemplated by this Project Funding Agreement. The undersigned have been
duly authorized in accordance with law to execute and deliver this Project Funding Agreement
on behalf of the District. This Project Funding Agreement and its execution by the
undersigned does not-and will not, to any material extent, conflict with or result in the violation
of any charter, by-law, ordinance, order, rule, regulation, statute or any other applicable
provision of law or any order, rule, regulation or judgment of any court or other agency of
government.

43  The District has all requisite legal power and authority to own, g ) cont
accordance with the provisions of 963 CMR 2.05(1), and to operate the Asgfsted]
Project Site for the useful life of the Assisted Facility. i

44 The District holds fee simple title, or, in the altematz ““%’&lea in ac
provisions of 963 CMR 2.05(1), to the Assisted Facility an
and rights-of-way, necessary to ensure the undisturbed
Facility and Project Site.

4.5  No information furnmished by or on behalf of
Funding Agreement, including all Exhibits attach
the Initial Compliance Certiﬁcation or any ot
g atement of Interest or Project contains any
aferial fact necessary to make the statements

appl:cabl’"ies regulations policies, guidelines approvals dn'ectaves and procedures of the
Authority.

49  The District has read and fully understands the provisions of 963 CMR 2.04 and

warrants and represents that the Project has been designed and constructed in accordance with
the requirements and standards set forth in 963 CMR 2.04.
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4.10 The District has read and fully understands the provisions of 963 CMR 2.16 and
understands that certain costs and expenses incurred by the District in connection with the

Project shall not be eligible for reimbursement by the Authority, including, but not limited to,
those items listed in 963 CMR 2 16.

411 The District has read and fully understands the provisions of 963 CMR 2. 16(4) and has
a record keeping system in place to file, track, and retain all records related to the Project for as
long as the Assisted Facility is in service as a public school or remains under the ownership of
the District.

412 The Project has successfully undergone review, or shall have succe

Massachusetts Historical Commission, the Massachusetts Co
the Secretary of Envirommental Affairs, and the Archltectura

the validity of this Project Funding A%eem : or 'En'_. power of the District to pay its share of
the Project.

, }ﬂnd representatives and the Owner’s Project Manager,
rking on or for the Project are in comphance with M.G.L.

District employees, agents, cons
Designer Contractor and :-

(sections 39F, N 390, 39P and 39R); ¢. 70B; c. 149; chapter 193 of the Acts of
2004; 963 C) seq and all other applicable provisions of federal, state, and local law,
and bds zmplem policies and procedures to ensure that all District employees, agents,
conltanss® %:éﬁresentatwes and the Owner’s Project Manager, Designer, Contractor, and
Vendorg cinig on or for the Project are in compliance with the applicable requirements of
M.GL. &3€ . § 44; c. 30 (sections 39F, 39J, 39K, 39N, 390, 39P and 39R); c. 70B; c. 149;

chapter 1 13 of the Acts of 2004; 963 CMR 2.00 ef seq.; and all other applicable provisions of
federal, state, and local law.

4.16 The District has implemented pohicies and procedures to prevent and eliminate fraud,
waste and abuse of public funds in connection with the Project. -
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4.17 The District has submitted all audit materials requested by the Autherity in connection
with any project for which the District has received or anticipates receiving funding from the
Authority.

4.18 The District has submitted to the Authority a completed electronic payments form, as
prescribed by the Authority and attached hereto as Exhibit “J”, in accordance with the
instructions stated on the form.

4.19  In each fiscal year since fiscal year 1999, the District has spent at least 50% ofy
of the District’s calculated foundation budget amounts for the purposes of fo
and ordinary maintenance expenses and extraordinary maintenance allotme;
M.G.L. ¢. 70 for those purposes. :

420 _All mestings of all public bodies in the District that relate ingf
including, but not limited to, the meetings of the Distn'ct s schtel B

4o, the Project,

I%ﬁttee, have

18 —25, 940 CMR 29.00 et seq., and all other applicable la
SECTION 5

DISBURSEMENT OF TOTAL B&j

disburse Total Facilities Grant fundsgio the] Dis gt n accordance with and subject to the
following: 2 ;

detail: (1) the amount of reimbursement requested, (2) the nature of
£y, or services received, (3) the total value of the work performed and
by each of the Designer, Contractor, Owner’s Project Manager, and each
the value of the work completed during the reimbursement period, and (5)

: (b?) Bach request for reimbursement submitted by the District shall be accompanied by
(1) the invoices for each of the amounts requisitioned, (2) proof of payment by the District, and
(3) any other supporting documentation and information substantiating the District’s request for
reimbursement, as the Authority may request, in a form satisfactory to the Authority.

(c.) Each request for reimbursement shall include a written certification signed by a
duly authorized representative of the District stating that: (1) such request for reimbursement is
solely for costs incurred by the District in connection with the Project, (2) the obligations
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itemized in the request for reimbursement have not been the basis for a prior request for
reimbursement submitted by the District that has been paid or rejected by the Authority, unless
otherwise directed by the Authority, (3) the request for reimbursement 1s for work actually and
properly performed or for materials or property properly identified in the request for
reimbursement as not incorporated in the work but delivered and suitably stored at the Project
Site, (4) the request for reimbursement properly identifies materials or property approved for
payment by the District as stored off the Project Site, with all costs of storage, insurance,
perpetual inventory, monthly inspection and any maintenance requirement borne, by the

not expecting to receive any rebates, monetary settlements grants, monetary
bond payments, insurance proceeds, or any other funding from a third
Authority, in connection with the Project that is the subject of the reques
(6) the request for reimbursement is for costs that already have been di

Authority.

(d.) After receipt from the District of a timely a
reimbursement, the Authority shall make a reasonable effort

Funding Agreement within 15 days of receiving syl

hereby acknowledges and agrees that the amoup ’
" Authority may be subject to change depending ofythe results of an audit conducted by the
Authority pursuant to Sections 5 and 6 o oject Funding Agreement.

) ection 5 to ensure that only eligible, approved costs
of the Project are reimbursed bfithe Agghority. In the event that the Authority determmes that
an item contained in a re
reimbursement by the A
reimbursement to the

, the Authority shall adjust a pending or a subsequent
o account for the ineligible costs. The District hereby
es Eﬁi‘e&ch audit conducted pursuant to this Section 5 is preliminary,

er adjust and alter the results of a preliminary audit aﬁer

tanding any other provisions of this Project Funding Agreement to the
io event shall disbursements of the Total Facilities Grant by the Authority exceed,
in the aggregate, ninety-five percent (95%) of the Total Facilities Grant described i Section 2
of this Project Funding Agreement, unless the District has filed a Final Request and Certificate
for Reimbursement and the Authority has completed a final project cost audit of the Project
pursuant to Section 6 of this Project Funding Agreement. For purposes of this section, the
phrase “ninety-five per cent (95%) of the Total Facilities Grant described m Section 2 of this
Project Funding Agreement” shall mean 95% of each grant amount for each of the two school
projects listed in Section 2 of this Agreement so that disbursements of the Total Facilities Grant
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by the Authority for any one of the two school projects listed in section 2 shall not exceed 95%
of the grant amount for that particular school project.

SECTION 6
FINAL PROJECT COST AUDIT

6.1  Upon the filing of a Final Request and Certificate for Reimbursement with the
Authority or at a time determined by the Authority, the Authority shall conduct a fing], close-

out project cost audit of the Project, including a review of all requests for reimbursément and
other documentation submitted to the Authority during the course of the Projodg.any other
documents or materials that the Authority may request, and an inspection gfathe ct, to
determine the ﬁnal Total F&ciiities Grant. The Distdct hereby agrees and; 2 that

by the Authonty and such records shall include, but not be hnu;ed tosto thgex plicable,
accounting records, written policies and procedures, Subcont?iaﬁl incljidingpi
successful and unsuccessful bidders, bid ta‘nulatlons etc) ngmal w:‘ ps estlmatmg work

umenta n covering negotiated
settlements), backcharge logs and supporting documentation ledger entnes detailing
cash and trade discounts earned, insurance rebates and divi s, and any other Contractor

records which'may have a bear'mg on matters of »a p the Authorty in connection with the

representative to the extent necessary go aduate
Contractor compllance with all requirements JConstruction Contract Documents, and (b)
comphance with provisions for p f ders, invoices or claims submitted by the
Contractor or any of his payees.

6.2  Other specific records dubjectiig audit by the Authority shall include all information,
materials and data of everys

computerized informatiod s ements purchase orders, leases contracts, comm1tments
arrangements, g lectronic mail, invoices, notes, daily diaries, photographs,
videos, meeting mi §, field reports, superintendent reports, drawings, receipts, vouchers and
memoranda ' ; all other agreements, sources of information that may in the .

Authon s have any bearing on or pertain to any matters, rights, duties or
obil undetlor eovered by any District documents, Designer documents, Owner’s Project

er efits, Vendor documents or Construction Contract Documents. Such records

i a.uu%1 shall also include those records necessary to evaluate and verify direct and
indirect , (including overhead allocations) as they may apply to costs associated with the
Project. those situations where said records have been generated from computerized data
(whether mainframe, mini-computer, PC based or other computer systems), the District agrees
to provide the Authority with extracts of data files in computer readable format on data disks or
suitable alternative computer data exchange formats.

6.3  Upon satisfactory completion of the final project cost audit, as reasonably determined
by the Authority, the Authority shall send an audit report and acceptance form and release to
the District and, subject to the execution of the acceptance form and release by the District,
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make a final payment of the Total Facilities Grant to the District, less all adjustments for
ineligible Project costs and any other adjustments that the Authority reasonably determines as
necessary.

6.4  Notwithstanding any provisions in this Project Funding Agreement to the contrary, the
ninetieth (90™) day after the District approves final payment to the Contractor for the Project or
the nineticth (90"%) day after the District provides sufficient documentation, as reasonably
determined by the Authority, indicating that the construction of the Project is appro, nnately
one-hundred percent (100%) complete or such other time, as the Authority may detern fine in its
sole discretion, shall be the final cut-off date for incurring Project costs that may
reimbursement by the Authority.

SECTION 7

7.1 The District shall neither change nor permit a chan ! )
or any of its key personnel or sub-consultants without the r written approval of the
Aauthority in accordance with 963 CMR 2.11 and the @ithority’s requirements for the “Science
Lab Initiative and Accelerated Repair Programg )

Assignment Procedure.” If there is any cha
Manager or any of its key personnel orgubcog: sul
the Authorty that shall include a statem nt o

selected pool of Owner’s Proje
with the procedures descriligd

Owner’s Project Manager
with any new Owne

e District shall also use the Authority’s standard Contract for
s as 1t has been specifically revised by the Authority for the

7.4, %&D?’t}ét shall make all reasonable efforts to ensure that the Owner’s Project
Man complies with all provisions of any contract between the District and the Owner’s
Project Mandger and shall use its best efforts to enforce its rights thereunder

7.3 If the Authonty determines (1) that the Owner’s Project Manager is not performing its
obligations in accordance with the provisions of the Owner-Owner’s Project Manager contract,
Chapter 70B, Chapters 208 and 210 of the Acts of 2004, 963 CMR 2.00 et seq and any policies,
approvals, directives and guidelines of the Authority, or (2) that the District, knowing or
having reason to know that the Owner’s Project Manager is not performing its obligations in
accordance with the provisions of the Owner-Owner’s Project Manager contract, Chapter 70B,
Chapters 208 and 210 of the Acts of 2004, 963 CMR 2.00 ef seq., and any policies, approvals,
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directives and guidelines of the Authority, has failed to use its best efforts to enforce its rights
under the Owner-Owner’s Project Manager Contract, or (3) if the District fails to perform its
obligations under any provisions of this Project Funding Agreement that relate to services of
the Owner’s Project Manager, the Authonty reserves the right to withhold payments to the
District, to recoup payments already made to the District, and/or to set off against payments
due to the District, any otherwise eligible costs, as determined by the Authority, that relate to
reimbursement to the District for Owner’s Project Manager services.

74  The District hereby agrees that the Authority shall have free access to, fd open

and contracted by the District and that the Authority shall have full and comp \to all
information and documentation relating to the Project to the same extent Distrigt has
such access. The District agrees that it shall require any such Owner’s Proj andger 6 fully

cooperate with the Authority in all matters related to the Project; to/pra mmunicate,

to any and all questions, inquiries and requests for informat
District agrees that it shall not in any way, directly or indirectly, Timit, obstruct, censor, hinder
or otherwise interfere with the free flow of comugiii
Owner’s Project Manager and the Authority in all p

entity; and that it shall not retaliate agginst {|
information to the Awuthority as provided hereit
comnmnicate to the Owner’s Project,}
agreements, directives, and actions”that arg”necessary to fulfill its obligations under this
es thit the Authority shall bear no liability whatsoever
arising out of the Authority ledge or receipt of information communicated to the

. Authority by the Owner’s gxme Marager and that the District shall remain responsible for the

management and completign of eProject.

SECTION 8
TO BUILD, MAINTAIN AND OPERATE

the Acts af 2004, 963 CMR 2.00 ef seq. and any rules, regulations, policies, and guidelines of
the Authority, the District shall reimburse the Authority the full amount of any and all funds
received from the Authority in connection with the Project.

8.2  The District shall maintain the Assisted Facility as a public school in substantial
compliance with the District’s educational program and in accordance with the provisions of
this Project Funding Agreement, Chapter 70B, 963 CMR 2.00 ef seq., Chapter 208 and 210 of
the Acts of 2004, and any rules, regulations, policies, and guidelines of the Authority, uniess
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otherwise agreed to in writing by the Authorlty In the event that the District knows or has
reason to know that the Assisted Facility is no longer operated and maintained as a public
school in substantial compliance with the District’s educational program and in accordance
with the provisions of this’ Project Funding Agreement, Chapter 70B, 963 CMR 2.00 ef seq.,
Chapter 208 and 210 of the Acts of 2004, and any rules, regulations, policies and gmdelines of
the Authority, the District shall give written notice thereof to the Authority.

8.3  The District shall maintain the Assisted Facility in a good, safe, and habitable condition
in all respects and 1n full comphance with all applicable laws, by-laws, ordinancés,
covenants, and rules and repulations set forth by any government authority with
over matters concerning the condition and the use of the Assisted Facility.

SECTION 9
INSURANCE

coverage against loss or damage
Total Project Budget at the sole.g
may be. Such coveragg sha
form and shall include,
(with extended coverage

f the District, Contractor, as the case
on an "all risks" basis or equivalent
ation, insurance against the perils of fire
. vandalism, malicious mischief, terrorism,
collapse, earthquak if #he Project is not in an "A" or "V" flood zone),
windstorm, falsew ng and startup, and debris removal including
demolition occat ¥ enforcement of any applicable legal requirements.
The limits arthguta
Budget or $10,004,000. The policy shall include transportation and coverage for
delivere £
The f all include the Authority as a loss payee as its interests may
ap rage shall be maintained until final acceptance of the Project by
;&mt and final payment has been made. The District (or Contractor, if

coyer oe is purchased by Contractor) is responsible for the payment of any and
deductibles, self-insured retentions or any portion thereof under the policy.

Following completion of the Project, the District shall, at its sole expense,
purchase and maintain coverage against loss or damage to the Assisted Facility
in an amount equivalent to the estimated full replacement cost of the Assisted
- Facility. Such coverage shall be written on an "all risks" basis or equivalent
form and shall include, without limitation, insurance against the perils of fire
(with extended coverage) and theft, vandalism, malicious mischief, terrorism,
collapse, earthquake, flood (if the Project is not in an "A" or "V" flood zone),
windstorm, falsework, mechanical and electrical breakdown, and boiler and
machinery accidents, and debris removal including demolition occasioned by
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enforcement of any applicable legal requirements. The limits for earthquake and
flood shall be the lesser of the estimated full replacement cost of the Assisted
Facility or $10,000,000. The policy shall include the Authority as a loss payee as
its interests may appear. The District is responsible for the payment of any and
all deductibles, self-insured retentions or any portion thereof under the policy.

9.13 The District shall include the Authority as an additional insured in any
commercial general liability policy held by the District for liability a:rl51 ng out of
the Project.

LR

9.14 The Authority shall not be responsible for the payment of deductibles ,S
retentions, or any portion thereof. :

9.1.5 Upon request by the Authority, the District shall ob
Authority originals of certificates of insur i
coverage required by this section of the Projegt Fun

92  The District shall require by contractual obligation,
of due diligence, that each of any Owner’s Project Manager 85
hlred by the District in connectlon with the Project obigl in and maintam all i msurance coverage

.

that are prescribed by the Authority and
} to, the Authority’s standard contract for
wét for Designer Services, as they have been
Program. The insurance required by this

Funding Agreement and by any standaré v
executed by the District, including, b%t not

Section shall be provided at the se of the Owner’s Project Manager, Designer,
Contractor, and Vendors, as th y be, and shall be in full force and effect for the full
term of any contract between strict and said Owner’s Project Manager, Designer.
Contractor, and Vendors such”longer period as the Authority may require, including any

such longer period th

emf:ﬁtg for Contractors. The District may impose additional insurance requirements for
i I,u dehvery method provided that any such additional requlrements shall not be

provided that the District shall give the Authority a written notice that clearly describes any such
additional requirements. It shall be the sole responsibility of the District to determine whether
additional insurance requirements are desirable or necessary and should be included in the
contract between the Owner and the Contractor.

94  The District shall obtain originals of certificates of nsurance evidencing the imsurance
coverage that may be required by the Authority from time to time, including the insurance
coverage required by this Project Funding Agreement, any standard contracts that are
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prescribed by the Authonity and executed by the District, including, but not limited to, the
Authority’s standard contract for Project Management Services and standard contract for
Designer Services as they have been specifically revised for the Accelerated Repair Program,
and any other contract between the District and the Owner’s Project Manager, Designer,
Contractor, or Vendors, simultaneously with the execution of said contracts or, in the event that
said contracts have been executed prior to the date of this Project Funding Agreement, as soon
as possible thereafter. Upon request of the Authority, the District shall submit such certificates
of insurance to the Authority, showing each type of insurance, insurance company, policy
" number, amount of insurance, deductibles/self-insured retentions, and policy effég%ve and
expiration dates. ‘The District shall require each of the Owner’s Project Mana ¢E.. ]

Contractor, and Vendors to submit updated insurance certificates to the Di o the
expiration of any of the insurance policies or coverage referenced in this
District shall at all times possess certificates indicating current coverage

95  The failure of the District to ensure that each of; ! Manager,
Designer, Contractor, and Vendors obtain and maintaip

Authority, this Preject Fundmg Agreement, any standard ¢ tract pre cribed by the Authonty

ase may be, its insurers and each of the
Owner s Project Manager Designer, _u” acter, ndors and then‘ insurers to, give written

cancellation, or material modificatiotyof afy insurance required by this Project Fundmg

S “ard prescribed by the Authority and executed by the
District, mcludmg, but not 4l w0, the Authorlty s standard contract for Project
Management Services angd#sta d
specifically revised for the Acchlerated Repalr Program, and any other contract between the

Dustrict and the Own‘ mP]

Contractof, and Vendors, the District shall ensure that neither the District nor the Authorlty

shall be responsible for the payment of deductibles, self—msm‘ed retentions or any portion
thereof.

9.8 Insufficient insurance shall not release the Owner’s Project Manager, Designer,
Contractor, or Vendors from any liability for breach of their obligations under an agreement
between the District and any of them.
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99  All insurance policies required by this Project Funding Agreement, any standard
contract prescribed by the Authority and executed by the District and any other contract
between the District and the Owner’s Project Manager, Designer, Contractor, or Vendors shall
be 1ssued by companies lawfully authorized to write that type of insurance under the laws of the
Commonwealth of Massachusetts with a financial strength rating of “A-“ or better as assigned
by A.M. Best Company, or an equivalent rating assigned by a similar rating agency acceptable
to the Dlstnct and the Authority.

9.10 The District shall take all reasonable steps designed to ensure that the Ownex“' Project
Manager, Contractor, Designer, and Vendors each agree that they and their Sufacont
shall do no act, nor suffer any act to be done, which will vacate, void or impa'

9.11 The District shall, upon request by the Authority,
insurance maintained by the District, its Contractor, Owney
Vendors related to the Project, to the Authority.

SECTION 1

@

10.1 The District shall be solely resp
compEetion of the Project in accord il onstruction Contract Documents and Project
1en operatlon and administration of the Project. In

I val review, or mspectlon held by the Authority in

its cox%%a%mgﬁg;g i g%%g thereunder in a satisfactory manner.

!
b

111 fe District shall use its best efforts to require the Contractor, at the Contractor’s own
cost and expense, to repair any defect in materials or workmanship in the Project or any portion
of the Project that may develop during the applicable warranty period and the District shall, to
the extent permitted by law, indemnify, defend and hold the Authority harmless from and
against any loss, cost, liability or expense paid or incurred by the Authority (including all
attorney’s fees and other costs incurred by the Authority in the defense of any such action) with
respect to any claim asserted against the Authority by any party with respect to any such defect,
actual or alleged.

SECTION 11
DEFECTS
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SECTION 12
ACCESS

12.1 The District shall permit the Authority to have unrestricted access to the Project Site
and the Assisted Facility at all reasonable times and shall allow the Authority to examine,
inspect and copy all agreements, Construction Contract Documents, books, records,
communications, and all other documents, materials and information related to the Prgject, for
the purposes of, without limitation, determining compliance with this Pro;ec unding
Agreement, compliance with all other agreements related to the Project, and fo essing the
progress of the Project. )

SECTION 13
PRESENCE ON THE PREMISES OF THE

plant.

14 1 Asa condjti - Authority providing a Total Facilities Grant to the District, the
{0 midintdin and operate the Assisted Facility as a pubhc school facility

1Sy atlonal program and in accordance with the provisions of this Project
hapter 70B, Chapter 208 and 210 of the Acts of 2004, 963 CMR 2.00 et

%.’ regulationS, policies and guidelines of the Authority. In the event that the
- ]?‘? '.t

o sell, rent, lease, license, mortgage, donate, transfer control of, declare as
erwise dispose of an Assisted Facility, or any portion of an Assisted Facility, or
convey of terminate any interest therein, other than renting, licensing, leasing or otherwise
allowing for a temporary or periodic community use of the Assisted Facility that does not
interfere with or result in changes to the Educational Program, the District shall provide the
Authority with a written notice of its intent to sell, rent, lease, license, mortgage, donate,
transfer control of, declare as surplus, or otherwise dispose of the Assisted Facility, or any
portion of an Assisted Facility, or convey or terminate any interest therein, at least sixty (60)
“days prior to the effective date of any such proposed action, in accordance with the notice
provisions of Section 17 of this Project Funding Agreement. The notice of intent to take any of

Project Funding Agreement (Accelerated Repair Program) v.02.22.2017 26




District Name: City of New Bedford
School Name: John Avery Parker ES, Trinity Day Academy
Project I Number: 201802010115, 201802010510

the aforementioned actions shall include the current appraised value of the Assisted Facility
and the maximum resale price on the basis of highest and best use of the facility. If the
Authority disagrees with the current appraised value of the Assisted Facility, the Authority may
obtain a second appraisal at its own expense, and the current appraised value shall be equal to
the greater of the two appraisal amounts on the basis of highest and best use of the facility.

14.2  The provisions of Chapter 70B, § 15(a)-(c) shall apply to any sale, rental, lease or
removal from service of the Assisted Facility, except for a rental or lease that is for a temporary
or periodic community use. In the event that the District sells, rents, or leases the™%
Facility, other than renting or leasing the Facility for a temporary or periodic comfmunity use,
the Authority shall recéive no less than its share, in proportion to its invesig
Project cost, of the fair market value of the Assisted Facility, as determingil
conducted pursuant to Section 14.1 above.

b

SECTION15
NOTICE OF CLAIMS{

15.1 The District shall notify the Authority promptly in $gpitingdt the address and in the
manner required by Section 17 of this Project Funding Agn t of any material claim or
action brought against the District, Designer, Owni ject Manager, Confractor, Vendors
and/or any and all Sub-Contractors arising out ject Funding Agreement or the
. Project.

15.2  Neither the Disirict nor any perso

atity glaiming by through or under it, shall file a
civil action arising out of the pn '

this Project Funding Agreement against the

Rroject Funding Agreement that the claim is based
upon, and the remedy that the eeking. No civil action arising out of the provisions
of this Project Funding Agreg

expiration of sixty (60) d
this section.

SECTION 16
INDEMNIFICATION

Fest extent permitted by law, the District shall indemnify, defend, and hold
thority and its officers, agents and employees from and agamst any and all

losses, in€luding, without limitation, reasonable attorneys fees and costs of investigation and
litigation whatsoever which may be incurred by or for which liability may be asserted against
the Authonty, its officers, agents or employees ansing out of any activities undertaken by, for,
or on behalf of the District in the implementation of this Project Funding Agreement or any
activities, acts or omissions in relation to the Project, including, but not limited to, the
performance of any contract or obligation directly or indirectly related to the Project. This
Section shall not be construed to negate or abridge any other obligation of indemnification
running to the Authority which would otherwise exist.
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16.2 To the fullest extent permitted by law, and unless otherwise agreed to in writing by the
Authority, the District shall require the Contractor, as the case may be, to indemnify, defend,
and hold harmless the Authority and its officers and employees as set forth below: '

To the fullest extent permitted by law, the Contractor hereby agrees to
indemmify, defend and hold harmless the Authority and its officers and
employees from and against all claims, damages, liabilities, injuries, costs,
fees, expenses, or losses, including, without limitation, reaso able
attorney’s fees and costs of mvestigatlon and litigation, whatsoeye; ":@'
may be incurred by the Authority ansmg out of or resulting. the

costs, fees, expenses or losses are alleged to be
by an act or omission of any of the Contract
directly or indirectly employed by any of
any of them may be liable, regardless of whell
by a party indemnified hereunder. .

SECTION

17.1  Any notices required or permi
given in writing and shall be delivere
postage prepaid, return receipt reques
overnight courier that guarantees nex
shall be addressed as follows:  ~

1f to the Authes

The Honorable Jonathan F. Mltchell Mayor
"City of New Bedford

New Bedford City Hall

133 William Street

New Bedford, MA 02740
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or to such other address or addressee as the District and the Authority may from time to time
specify in writing. Any notice shall be effective only upon receipt, which for any notice given
by facsimile shall mean notice that has been received by the party to whom it 1s sent as
evidenced by a confirmation slip that bears the time and date of receipt.

SECTION 18
AMENDMENTS

18.1 This Project Funding Agreement may be amended only through a written ndment
signed by duly authorized representatives of the District and the Authority.

SECTION 19
ADDITIONAL PROVISIONS

. Sthis Project
presentative of the
hnd accurate, to the best

19. 1 All certifications, ﬁh’ngs and submissions to the %rg.ty ::-“

Dastrict, that such certification, filing, or submzssmn is tro
of the District’s knowledge.

shall be held personally or contractually
Fundmg Agreement because of

execution.

19.3  The District shall neither ass
Agreement, nor transfer any interest.r
prior written approval of the Autb,@@ .

in whole or in part, in this Project Funding
whether by assignment or novation, without the

obllgation on the part cf h
Contractor Owner’s Brgj i
.' gr things, the design of the Project, architectural plans, construction
means, methods, ect iques, sequences or procedures, quality control or construction safety, or

compll ce wi > | onstruction Contract Documents, Project Permits or any applicable
provision§ ghich shall be and remain the sole responsibility of the District and its
Desianer, fontragtor, Owner’s Project Manager and Vendors, as the case may be.

SECTION 20
DVERNING LAW, VENUE, AMENDMENT and SEVERABILITY

20.1 This Project Funding Agreement shall be governed by and interpreted in accordance
with the laws of the Commonwealth of Massachusetts. In case any provision(s) hereof shall be
determined invalid or unenforceable under the applicable law, such provision(s) shall, insofar
as possible, be construed or applied in such manner as will permit the enforcement of this
Project Funding Agreement; otherwise, this Project Funding Agreement shall be construed as
though such provision(s) had never been made a part hereof.
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20.2 Any civil action brought against the Authority by the District, or any person or entity
claiming by through or under it, that arises out of the provisions of this Project Funding
Agreement, shall only be brought in the Superior Court for Suffolk County, Massachuseits.
The District, for itself and for any person or entity claiming by through or under it, hereby
waives any defenses that it may have as to the venue to which it has agreed herein, including,
but not limited to, any claim that this venue is improper or that the forum is inconvenient. The
Dzstnct for itself and for any person or entlty clmmmg by through or under it, hereby . ives all

prowsmns of this Pro; ect Funding Agreement.

203  This Project Funding Agreement and any amendments hereto shall pe

authority to execute this Project Funélng Agreement on belfa
Distn'ct to its terms and conditions In the event that
District, the Authority may, in its sole discretion, take whatevel ctlon it deems necessary to
terminate this Project Funding Agreement, to suspendy rminate payments to the District and
to recover any funds disbursed to the District. 4
Authority under the provisions of this Project g,

I , or other provision of this Project Funding Agreement. Forbearance
orm or manner by either Party to this Project Funding Agreement shall

review, approval, or acceptance of any actions by the District under this Project Funding
Agreement shall not operate as a waiver of any rights or remedies available to the Authonty
- under this Project Funding Agreement or as otherwise provided by law and the District shall
remain liable to the Authority for all damages incurred by the Authority arising out of the
District’s failure to perform in accordance with the terms and conditions of thls Project Funding
Agreement.

SECTION 22
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DEFAULTS AND REMEDIES

22.1 The occurrence of any of the following events shall constitute, and is herein defined to
be, an Event of Default under this Project Funding Agreement:

(a.) If the District shall fail to perform or observe any covenant, agreement, term or
condition on its part provided in this Project Funding Agreement and such failure shall continue
for a perlod of thlrty (30) days after written notice thereof shall be given to the District by the

Total Facilities Grant to the District, (c) recover
previously made to the District, and/or (d) may

default as may be granted to the Aunthqgity
other applicable provision of law.

ht, reredy or power or shall be construed to be a waiver
Wpbwer may be exercised from time to time and as often

: (ﬁgﬁﬂ%onferred upon or reserved to the Authority under this Project
t intended to be exclusive and every such right or remedy shall be
il addition to any other rights or remedies provided by law. The
. right to recover damages by any appropriate means, including, but not
Suit, withholding, recoupment, or counterclaim either during or after
15 Project Funding Agreement.
SECTION 23
TERMINATION

cumulative and ha
Authon@gmghﬁ ¢
itg , f,

23.1 This Project Funding Agreement may be terminated by the Authority if an Event of
Default shall have occurred as provided in Section 22. Notice of such termination shall be in
writing and shall be effective immediately upon service of the notice in the manner provided in
Section 17. Upon five (5) days written notice, this Project Funding Agreement may be
terminated by the Authority in the event of any action constituting fraud, malfeasance, or illegal
activity committed in connection with the Project by the District or any of the District’s
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employees, or, where the District knew or should have known, by the Architect, Owner’s
Project Manager, Contractors, or Vendors.

232 This Agreement may be terminated by mutual written agreement of the Parties.

SECTION 24
PUBLIC RECOGNITION OF THE AUTHORITY’S PARTICIPATION

24.1 The District shall erect a project identification sign on the construction site duri
period of construction of the Project m accordance with the provisions of 963 .; ‘

John K. McCarthy
Executive Director

City of New Bedford
BY:

Title/Office (Type/Print)

Project Funding Agreezﬁent (Accelerated Repair Program) v.02.22.2017 32




